COUNCIL MEETING AGENDA
CITY OF PRAIRIE VILLAGE
Council Chambers
Monday, May 06, 2019
6:00 PM
I.

CALL TO ORDER

II.

ROLL CALL

III.

PLEDGE OF ALLEGIANCE

IV.

APPROVAL OF THE AGENDA

V.

INTRODUCTION OF STUDENTS & SCOUTS

VI.

PRESENTATIONS
Proclamation: National Women's Healthcare Week
Public Works promotions and introduction of new employees
Keith Bredehoeft / James Carney

VII.

PUBLIC PARTICIPATION
(5 minute time limit for items not otherwise listed on the agenda)

VIII.

CONSENT AGENDA
All items listed below are considered to be routine by the Governing Body and will be
enacted by one motion (Roll Call Vote). There will be no separate discussion of these
items unless a Council member so requests, in which event the item will be removed
from the Consent Agenda and considered in its normal sequence on the regular
agenda.
By Staff
1.
2.
3.
4.
5.

Approval of the regular City Council meeting minutes - April 15, 2019
Approve enhanced salt agreement with Central Salt
Approve bid award to Edwards Chemical for swimming pool chemicals
Approve appointment of Kathy Clark to Arts Council
Approve Resolution 2019-11 authorizing the sale, consumption and
possession of alcoholic liquor and cereal malt beverages at the Prairie Village
Arts Council’s "Chamber in the Chamber" series receptions.

IX.

COMMITTEE REPORTS

X.

MAYOR'S REPORT

XI.

STAFF REPORTS

XII.

OLD BUSINESS

XIII.

NEW BUSINESS

XIV.

COU2019-27

Consider amendment to Council Policy 055 - Investment Policy
Statement for City Retirement Funds recommended by the Board of
Trustees
Amy Hunt

COU2019-28

Consider approval of construction contract with JM Fahey
Construction for the 2019 CARS Program
Keith Bredehoeft

COU2019-29

Consider approval of contract with McAnany Construction for the
2019 UBAS Program (UBAS2019)
Melissa Prenger

COUNCIL COMMITTEE OF THE WHOLE (Council President presiding)
2020 Solid Waste Budget
Jamie Robichaud
Recycling increase request
Hank Potts - Republic Services

XV.

EXECUTIVE SESSION

XVI.

ANNOUNCEMENTS

XVII.

ADJOURNMENT

If any individual requires special accommodations – for example, qualified interpreter, large print,
reader, hearing assistance – in order to attend the meeting, please notify the City Clerk at 3854616, no later than 48 hours prior to the beginning of the meeting.
If you are unable to attend this meeting, comments may be received by e-mail at
cityclerk@pvkansas.com

CITY OF PRAIRIE VILLAGE
PROCLAMATION

Whereas, the Office on Women’s Health (OHW) was established in 1991
within the U.S. Department of Health and Human Services; and
Whereas, during National Women’s Health Week each year, millions of
women take steps to improve their health; and
Whereas, the week serves as a reminder for women to make their health a
priority and build positive health habits for life; and
Whereas, the 20th annual National Women’s Health Week begins on
Mother’s Day, May 12, and is celebrated through May 18, 2019;
and
Whereas, the U.S. Department of Health and Human Services, the Office
of the Assistant Secretary for Health, Region 7, encourages all
women to be as healthy as possible,
Now, therefore, I, Eric Mikkelson, Mayor of the City of Prairie Village,
designate the week of
May 12 through 18, 2019, as “National Women’s Health Week”
In the City of Prairie Village, and encourage all residents of the City to make
their health a priority and take steps to improve their health.

____________________________
Mayor Eric Mikkelson
____________________________________

City Clerk

Date

CITY COUNCIL
CITY OF PRAIRIE VILLAGE
April 15,
15, 2019
The City Council of Prairie Village, Kansas, met in regular session on Monday, April 15,
2019, at 6:00 p.m. in the Council Chambers at the Municipal Building, 7700 Mission
Road, Prairie Village, Kansas. Mayor Mikkelson presided.
ROLL CALL
Roll was called by the City Clerk with the following Council Members in attendance:
Chad Herring, Jori Nelson, Serena Schermoly, Ron Nelson, Tucker Poling, Andrew
Wang, Sheila Myers, Brooke Morehead (via phone), Dan Runion, Courtney McFadden,
Ted Odell and Terrence Gallagher.. Staff present: Captain Byron Roberson, Prairie
Village Police Department; Keith Bredehoeft, Director of Public Works; City Attorney
David Waters, attorney with Lathrop & Gage; Wes Jordan, City Administrator; Jamie
Robichaud, Deputy City Administrator; Alley Porter, Assistant City Administrator; Lisa
Santa Maria, Finance Director; Adam Geffert, City Clerk.
PLEDGE OF ALLEGIANCE
ALLEGIANCE
APPROVAL OF AGENDA
Wes Jordan noted that two updated documents had been added to the agenda:
•
•

A modified version of the Storage Area Network contract
A modified version of the Unmanned Aerial Vehicles Ordinance

Sheila Myers made a motion to approve the agenda for April 15
15, 2019 with the updates,
updates,
and Serena Schermoly seconded. The motion passed unanimously.
INTRODUCTION OF STUDENTS & SCOUTS
Students in attendance from Rockhurst High School introduced themselves.
PRESE
PRESENTATIONS
County Commissioner Becky Fast,
Fast, District #1,
#1 introduced herself and shared some of her
priorities:
•
•

Crisis support for mental health, including developing methods to supplement
mental health programs.
Johnson County is beginning a five-year solid waste management plan. Strategies
to increase recycling and divert waste will be considered to extend the life of the
existing County landfill.
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•
•
•

The Community and Housing Development Committee will be completing a
housing study to better assess housing stock in the County.
The Johnson County Library will partner with the City to consider the future of the
Corinth Library, which is scheduled to be torn down in the next few years.
Meadowbrook Park will open in May. A special tour of the facility for
Councilmembers will be provided in April.

Mrs. Myers asked about the Household Hazardous Waste collection facility at Lamar and
I-35. Commissioner Fast noted that the facility would be moved to a more accessible
location in the near future.
Teen Council graduation
Terrence Gallagher introduced four Teen Council graduates:
•
•
•
•

Mary Katherine Gallagher, sophomore, St. Teresa’s Academy
Sophie Rice, sophomore, Shawnee Mission East
Jackson Bibb, junior, Shawnee Mission East
Wenhan Sun, junior, the Barstow School

Jackson Bibb spoke for the group and shared thoughts about the program.
PUBLIC PARTICIPATION
Kate Farber, 4806 W. 68th Street, spoke about drone issues in her neighborhood and
described an event where a drone hovered over her husband in their driveway. She
asked whether the City would require individuals to get permits to fly drones to better
regulate how they are used. The Mayor advised the Council would be discussing a draft
ordinance later in the meeting.
CONSENT AGENDA
Mayor Mikkelson asked if there were any items to remove from the consent agenda for
discussion.. Jori Nelson asked that item #2, the approval of Ordinances for the Art Fair
and Clock Tower Series events, be removed for further discussion.
1. Approval of the regular City Council meeting minutes - April 1, 2019
2. Approve Ordinances for Art Fair and Clock Tower Series
3. Approve Expenditure Ordinance #2977

Ron Nelson moved for the approval of items
items #1 and #3,
#3, approving the regular City
Council minutes from April 1st as presented and Expenditure Ordinance #2977.
#2977. A roll call
vote was taken with the following votes cast: “aye”: Herring, J. Nelson, Schermoly, R.
Nelson, Poling, Wang, Myers, Morehead, Runion, McFadden, Odell and Gallagher.
Mrs. Nelson shared concern about the City’s legal responsibility for special events in
which alcohol consumption has been approved. David Waters stated that, in Kansas, the
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individual consuming alcohol would be liable for any issues rather than the merchant
serving alcohol or the City.
Mrs. Nelson made a motion to approve item #2. Tucker Poling seconded the motion,
which passed unanimously.
COMMITTEE REPORTS
REPORTS
• Mrs. Myers stated that Arbor Day planting and ceremony would take place on
Saturday, April 27th at 10:00 a.m. at Weltner Park.
•

Mr. Wang reported on his attendance at the Congressional Cities conference in
Washington, D.C. He attended sessions that covered how cities use data to
engage citizens and improve operations, as well as information about cities
providing their own broadband services.

•

Mr. Gallagher shared feedback from Teen Council members about the program.
He asked whether Council would consider starting the program in the summer
rather than in the fall due to student workload.

•

Mr. Odell stated that the Arts Council discussed liability insurance as well as the
consideration of adding art to any new structures built for City departments at its
recent meeting.

•

Mrs. Schermoly shared a recap of the art reception, stating that the event was
well-attended and successful.

MAYOR’S REPORT
Mayor Mikkelson reported the following:
•

•
•
•
•

A delegation from the Ukraine met with staff through the Global Ties organization
on April 4th. The group spoke about the City’s Non-Discrimination Ordinance as
well as confidence in local government and overall interaction between
government and citizens.
The Mayor attended a Johnson County and Wyandotte County Mayor’s Dinner.
Conversations included community centers and pending legislation.
A Finance Committee meeting will take place on April 17th. Budget
recommendations will be presented at a later Council meeting.
The Council has been invited to tour the new fire station and the Meadowbrook
Events Center on Apr 22nd.
The Mayor attended the SevenDays event. The City was recognized and given a
plaque for being a “SevenDays Supporting City”.
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STAFF REPORTS
REPORTS
Public Safety
Captain Roberson stated that National Public Safety Telecommunicators Week was
underway. He also shared that he attended the Valor Awards in Topeka to honor Prairie
Village Officers that provided life-saving efforts at a shooting incident in the City. A
Cookie with a Cop event will take place on May 2nd at the Great Harvest Bread
Company, and a departmental promotion ceremony will be held on Friday, April 19th.
Public Works
Keith Bredehoeft shared that the Mission Road microsurfacing project had been
completed. In the next several weeks, repaving will take place on several streets,
including Roe Avenue. Landscaping work is also underway at 75th and Nall Avenue.
Administration
Jamie Robichaud provided an update on the first weekend of the large-item trash pickup.
Republic was unable to collect trash at all residences on the allotted day, but completed
missed areas on Monday, April 15th.
Wes Jordan reported that he met with area City Administrators and the Johnson County
Sheriff to review jail fees to house prisoners. The charge to cities has not changed since
1988, and the Sheriff has recommended raising fees to the County Commission.
Additionally, the prospect of the library partnering with the City on a community center
project has been proposed. A likely next step will be a feasibility study proposal to come
back to City Council in the next 45 days.
OLD BUSINESS
There was no old business to come before the Council.
NEW BUSINESS
COU2019COU2019-24 Consider approval of proposed amendments to Chapter XI Ordinance
governing Local Traffic Regulations
Mr. Jordan shared that this was a “cleanup” item to amend code to reflect speed limit
changes that were made on Tomahawk Road and the school zone on 95th Street.
Mr. Poling made
made a motion to approve COU2019COU2019-24 as presented. The motion was
seconded by Mr. Gallagher. A roll call vote was taken with the following votes cast: “aye”:
Herring, J. Nelson, Schermoly, R. Nelson, Poling, Wang, Myers, Morehead, Runion,
McFadden, Odell and Gallagher.
COU2019COU2019-25 Consider approval
approval of the construction contract with VF Anderson Builders,
LLC in the amount of $4,735,847 along with change order authority up to
$100,000 for Project DELN0001.
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Keith Bredehoeft reported that the project to reduce two low-water crossings and fix flood
plain issues had been under consideration for many years. Cliff Speegle, Project
Manager, provided background on the project, noting that Council had approved it in
2016. It was then submitted to the County for 75% funding, which was approved in 2017.
Improvements were designed in 2018; work will begin in May 2019, and may not be
completed until 2020. Three companies submitted bids, the lowest of which came from
VF Anderson. The $100,000 change order requested will be used for tree and shrub
replacement.
Mr. Gallagher asked whether it would still be possible to stay under budget even with the
change order and working through any other issues that arise. Mr. Bredehoeft stated that
the project would remain under budget.
Mr. Odell shared concern about the large spread among the bids. Mr. Speegle stated
that VF Anderson had a reputation for bidding low, but that other cities have said that
they were happy with the company’s quality of work. Mr. Speegle also explained that VF
Anderson is able to bid at a lower price because they able to minimize the use of subcontractors.
Mr. Odell made
made a motion to approve COU2019COU2019-25 as presented.
presented. The motion was
seconded by Mr. Nelson and passed unanimously.
COU2019COU2019-26 Consider
Consider purchase of Storage Area Network (SAN)
Jake Gunter, Senior Information Technology Specialist for the City, provided an overview
of the request. Adding the SAN will ensure that the City’s server infrastructure will be
able to accommodate future storage needs, as well as provide more redundancy. The
equipment was budgeted in the 2019 equipment reserve fund, and has a life span of
approximately 10 years.
Mr. Runion asked what was included in the 36-month warranty. Mr. Gunter stated the
warranty included both hardware and technical support. Mr. Gallagher asked whether
Mission Hills would pay a portion of the cost; Mr. Jordan stated that he would follow up
with Council after reviewing. Mrs. Myers asked why the purchase wasn’t put to bid, and
Mr. Gunter stated that the equipment would be purchased under the Kansas contract. He
reached out to other companies as well, but received no response.
Mrs. Nelson made
made a motion to approve COU2019COU2019-26 as presented
presented.
sented. The motion was
seconded by Mrs. Myers,
Myers, and passed unanimously.
unanimously.
After consideration of New Business items was complete, Mrs. Schermoly noted that the
JazzFest Committee had booked a local artist as the event’s headliner.
Mr. Herring moved the City Council move to the Council Committee of the Whole portion
of the meeting. The motion was seconded by Mrs. Myers,
Myers, and passed unanimously.
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COUNCIL COMMITTEE OF THE WHOLE
Discuss draft ordinance (Chapter 11, Article 16) regulating the use of Unmanned Aerial
Vehicles (UAVs)
Mr. Waters stated that the draft ordinance was not yet ready for approval, but said he
wanted to provide an updated version that incorporated suggestions made by Council
previously. He noted that the definition of “recreational” drone usage is variable, but that
the FAA had recently provided some guidance.
One issue of concern is strict liability, so language was added about “intentional” and
“reckless” use. This language is still being reviewed by the City Prosecutor. Section 111602 regarding operating regulations defines a community-based standard to mirror
federal law clarifying what recreational usage is. In Section 11-1603, the word
“commercial” was added to explain that commercial drone usage is regulated by the
FAA. Cities can regulate recreational usage to a limited degree, but the regulations are
difficult to enforce. A city can’t mandate the registration of drones, which is preempted by
federal law.
Mr. Gallagher asked what the goal of the Council was for this discussion. Mr. Waters
stated that the objective was to determine whether the Council wanted to continue to
pursue further action with the ordinance, to bring any additional questions to the
Prosecutor, and then bring a finalized version back to Council. Mrs. McFadden asked if
drones were allowed in county parks. Mr. Waters stated that if the park was within city
limits, drone usage would be subject to city requirements. Commercial drones would be
allowed as long as they have met FAA requirements. Captain Roberson noted that if a
city ordinance is being violated at a county park within the city, the police department can
enforce it. Additionally, police can enforce a county ordinance if a city ordinance does not
exist.
Mr. Poling made a motion to further review and consider the draft ordinance for
consideration at a future Council meeting following consultation with the City Prosecutor
at staff discretion.
discretion. The motion was seconded by Mrs. Nelson.
Mr. Gallagher noted that the draft ordinance would need to be brought back to the
Council Committee of the Whole prior to being reviewed by the Council. He asked that
the motion be amended to follow procedure.
Mr. Poling amended his motion by deleting “at
“at a future Council meeting”. Mrs. Nelson
agreed to the amendment to the motion. The motion passed 77-5 with Mr. Wang, Mr.
Runion, Mrs. McFadden, Mr. Odell and Mr. Gallagher in opposition.
Council Priority List
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Mr. Jordan shared that a priority list is meant to be brought forward to Council once per
quarter. However, staff work from the monthly plan of action now rather than the
initiative list. Mr. Odell stated that the list was a good tool, but was no longer needed at
this time. Councilmembers commended Mr. Jordan on his leadership and management
of City priorities in support of his request.
Mr. Poling moved to eliminate the Council initiative list. Mrs. Schermoly seconded the
motion, which passed unanimously.
New Business
There was no new business to come before the Council Committee of the Whole.
Mr. Gallagher moved the City Council end the Council Committee of the Whole portion of
the meeting. Mrs. Nelson seconded the motion, which passed unanimously.
ANNOUNCEMENTS
Announcements were included in the Council packet.
ADJOURNMENT
With no further business to come before the City Council, Mayor Mikkelson declared the
meeting adjourned at 8:32 p.m.
Adam Geffert
City Clerk
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PUBLIC WORKS DEPARTMENT
Council Meeting Date: May 6,
6, 2019
2019
Consent Agenda
CONSIDER BID AWARD FOR HIGHWAY ROCK SALT

RECOMMENDATION
Staff recommends the City Council approve the bid from Central Salt for Enhanced Salt at $82.85
per ton delivered.
BACKGROUND
Advertised bids were opened on April 19, 2019 by the City Clerk. This is an annual bid for
highway rock salt used for snow/ice control. Six bids were received:
Company

Rock Salt

Enhanced Salt

Central Salt
Envirotech
Independent Salt
Cargill
Compass Minerals
Morton Salt

$66.72 per ton
No Bid
$63.04 per ton
No Bid
No Bid
No Bid

$82.85 per ton
$160.00 per ton
No Bid
No Bid
No Bid
No Bid

The bid price for 2018 was $79.54 per ton for Enhanced Salt.
Since 2013 we have exclusively used the Enhanced Salt product and plan to do the same for
2019. It has shown to be effective and it has many additional benefits.
It is anticipated that only Enhanced Salt will be purchased under this bid. The 2019 Budget
includes $90,000 for salt.
FUNDING SOURCE
Funding is available in the 2019 Public Works Operating Budget

PREPARED BY
Keith Bredehoeft, Director of Public Works
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Date: April 26, 2019

PUBLIC WORKS DEPARTMENT
Council Meeting Date: May 6,
6, 201
2019
Consent Agenda
CONSIDER BID AWARD TO PURCHASE SWIMMING POOL CHEMICALS

RECOMMENDATION
Staff recommends the City Council approve the bid award to Edwards Chemical for swimming
pool chemicals.
BACKGROUND
On April 19, 2019 the City Clerk opened bids for swimming pool chemicals. Three bids were
received. Based on estimated quantities Edwards Chemical has been determined as the low
bidder for providing swimming pool chemicals for 2019. Edwards Chemical has provided this
service in previous years. The 2019 budget includes $30,000 for swimming pool chemicals.
Following is the Bid unit pricing:
Description
Description
Calcium Chloride (50 pound bags)
Chlorine
Soda Ash (50 pound bags)
Sodium Bicarbonate (50 lb. bags)
Sulfuric Acid (55 gallon drums)
Sodium Thiosulfate (50 lb. bags)
Delivery Charge

Units
Pounds
Gallons
Pounds
Pounds
Gallons
Pounds
Each

Leslie’s
$ 0.4000
No Bid
$ 0.4000
$ 0.3800
No Bid
$ 0.9000
$19.99

Hawkins Inc
$ 0.3300
0.3300
$ 1.4500
1.4500
$ 0.3200
0.3200
$ 0.3400
0.3400
$ 2.7500
$ 0.7000
0.7000
$ 0.00

Edwards Chemical
$ 0.2600
0.2600
$ 1.2200
1.2200
$ 0.2926
0.2926
$ 0.2650
0.2650
$ 2.7640
$ 0.7000
0.7000
$ 0.00

FUNDING SOURCE
Funds are available in the Public Works Swimming Pool Operating Budget.

PREPARED BY
Keith Bredehoeft, Director of Public Works

Page 1 of 1
C:\Program Files (x86)\Neevia.Com\Document Converter\temp\12642.docx

Date April 26, 2019

MAYOR
Council Meeting Date: May 6, 2019
CONSENT AGENDA
Consider Appointment to the Arts Council
RECOMMENDATION
Mayor Mikkelson requests Council ratification of the appointment of Kathy Clark
to the Prairie Village Arts Council.
BACKGROUND
Ms. Clark is being recommended for appointment to the Arts Council per Council
Policy CP001.
ATTACHMENTS
Volunteer Application
PREPARED BY
Adam Geffert
City Clerk
Date: May 2, 2019

Arts Council Volunteer Application
Name:

Kathy Clark

Ward:

Ward 6

Biography:

I am an Art Teacher for Kansas City Kansas Public Schools. I have been
an art teacher for nearly 20 years. My content areas are Graphic Design
and Photography, and I was a painting major from KU. My areas of special
skills include Adobe Photoshop and Art History.
I travel extensively and have visited museums throughout the world. I am a
member of the Photo Forum with the Nelson Museum. I have shown my
work in various shows both locally and nationally.
I have a passion for the arts and would love the opportunity to be a part of
the Prairie Village Arts Council.

ADMINISTRATION
City Council Date: May 6, 2019
CONSENT AGENDA

Consider Resolution 2019-11 approving the Prairie Village Arts Council
Chamber in the Chamber as a Special Event and Authorizing the Sale,
Consumption and Possession of Alcoholic Liquor and Cereal Malt Beverages
within the Designated Public Areas of the Event.
RECOMMENDATION:
Staff recommends that the City Council approve Resolution 2019-11, approving the
Prairie Village Arts Council Chamber in the Chamber series reception to be held on
May 17, 2019, September 20, 2019, and November 15, 2019 from 5:30 p.m. to 7:30
p.m. as a special event and authorizing the sale, consumption, and possession of
alcoholic liquor and cereal malt beverages within the designated public areas of the
event.
DISCUSSION:
Pursuant to KSA 41-719(a)(2) and KSA 41-2645, the Governing Body may approve
special events and exempt public streets and sidewalks from the prohibition
concerning drinking or consuming alcoholic liquor and cereal malt beverages in public
areas, streets and sidewalks.
PREPARED BY:
Jamie Robichaud
Deputy City Administrator
May 1, 2019

RESOLUTION 2019-11

WHEREAS, the Prairie Village Arts Council is a non-profit organization promoting the
arts in Prairie Village through regular monthly art exhibits at the R. G. Endres Art Gallery
located at 7700 Mission Road;
WHEREAS, the Arts Council will host the Chamber in the Chamber music series on the
third Fridays in May, September, and November in 2019 between the hours 5:30 to 7:30
p.m. and desires to sell alcoholic liquor and cereal malt beverages on May 17, 2019,
September 20, 2019, and November 15, 2019;
WHEREAS, the Governing Body may approve special events and exempt public areas,
streets and sidewalks from the prohibitions concerning drinking or consuming of
alcoholic liquor and cereal malt beverages in public areas, streets and sidewalks;
WHEREAS, the Prairie Village Arts Council has secured a caterer with the appropriate
license from the State of Kansas to sell alcoholic liquor and cereal beverages in
accordance with all applicable state laws and municipal ordinances in the area
designated by the Division of Alcoholic Beverage Control within the enclosed designated
area during the event;
THEREFORE, BE IT RESOLVED that Prairie Village Arts Council Chamber in the
Chamber music series is hereby designated as a special event and authorization is given
by the Governing Body of the City of Prairie Village for the consumption of alcoholic
liquor and cereal malt beverages during the specified date and time at 7700 Mission
Road.
ADOPTED BY THE GOVERNING BODY ON MAY 6, 2019

__________________________
Mayor Eric Mikkelson

ATTEST:

__________________________
Adam Geffert, City Clerk

Embrace the Grape
301 NW Central St, Suite J
Lee’s Summit, MO 64063
816-260-6498

April 30, 2019
QTY
1
1

ITEM
Service Professionals (5:00 - 7:00pm)
License Fee

EACH
$ 100.00
$ 100.00

TOTAL
SALES TAX
GRAND TOTAL

TOTAL
$

100.00
n/c

$ 100.00
$
$ 100.00

Beverage Selections : to be determined
20% of revenue to be donated to Prairie Village Arts Council

This contract created for:
Prairie Village Arts Council - Daniel Andersen
May 17, 2019
Prairie Village City Hall
daniel@artspv.org
50 guests, full cash bar + a high end signature drink

No deposit required to secure booking.
Quantities are estimates. Total bill based on actual consumption.
Cancellation of event forfeits deposit.
Prices subject to change. Outside alcohol prohibited.

ADMINISTRATION
City Council Meeting Date: May 6, 2019
COU2019-27: Consider updating Council Policy 055 - Investment Policy
Statement for City Retirement Funds recommended by the
Board of Trustees.
SUGGESTED MOTION
Move that the City Council approve the updates as outlined to Council Policy 055 –
Investment Policy Statement for City Retirement Funds.
BACKGROUND
During the Pension Board meeting on April 11, 2019, Amy Hunt (Human Resources)
suggested minor revisions to Council Policy 055 as recommended by the City
Attorney.
The minor revisions pertain to:



Custodian – updated to reflect BMO Trust and Custody Services
Definitions – “Board of Trustees” title specified throughout the document (also
referred to as Police Pension Board). And, the responsibilities of the
Investment Manager specifically outlined by definition.

The Board of Trustees approved the attached updates.
ATTACHMENTS
Council Policy - 055
Prepared by:
Amy Hunt
Human Resources Manager
Date: April 30, 2019

City Council Policy: CP055 – Investment Policy for City Retirement Funds
Effective Date: November 18, 2013 May 20, 2019

Formatted: Strikethrough

Amends: December 3, 2012 November 18, 2013

Formatted: Strikethrough

Approved By: Governing Body

I.

PURPOSE
A. OVERSIGHT OF PLAN’S INVESTMENTS
The Trustees Board of Trustees (Board) have the responsibility, among others, to manage the investment of
the Plan’s assets. The purpose of this Policy is to formalize the Trustees’ Boards’ guidelines and objectives
related to the investment of the Plan’s assets, including the standards for selecting and monitoring the Plan’s
investments, and the persons or entities (if any) to whom the authority and responsibility for management of
those investments is delegated by the Trustees Board.. This Policy presents the Trustees’ Boards’ general
investment philosophy and identifies specific guidelines and objectives related to investment return and risk
with respect to management of the Plan’s assets. The Trustees Board will use these guidelines and objectives
to monitor, evaluate and make decisions about the suitability (and continued suitability) of the Plan’s
investments, and the management of those investments, in light of the Plan’s contribution source, accrued
benefit liabilities, benefit payment stream, and other relevant factors.
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Annually the Board will review the City’s supplemental pension plan to monitor and evaluate the plan’s
investments and management of those investments, as required by the Internal Revenue Code.
B. THE PLAN’S CONTRIBUTION SOURCE, BENEFIT LIABILITIES AND BENEFIT PAYMENTS
Contributions to the Plan are made by the employees as a condition of participation and by the City based on
amount determined by the Plan’s actuaries to adequately fund the Plan. Thus, the funding of the Plan depends
on some of the following factors:
a)
b)
c)
d)

the number of persons employed, during any period of time;
the salary of the covered employees during such period of time;
the amount of time the employees work for the City; and
the performance of the investments of the Plan’s assets.

The contribution rate is determined upon consideration of many factors, including but not necessarily limited to,
the Plan’s benefit accrual formula, the projected benefit accruals under the Plan, benefit payment obligations,
and performance of the Plan’s investments over extended time horizons.
Benefits are paid by the Plan upon a distributable event, such as death, disability or retirement of a covered
employee. Benefits obligations may be paid monthly to eligible retirees and beneficiaries.
C. REVIEW AND MODIFICATION OF THIS INVESTMENT POLICY STATEMENT
The investment objectives and standards set forth in this Policy will be reviewed by the Trustees Board annually,
or more frequently as needed to ensure it remains prudent and consistent with the best interests of the Plan’s
participants. This Policy may be amended or modified by the Trustees Board at any time.
II.

POLICY
A. This document, as amended from time to time, will serve as the Investment Policy Statement (Policy) for the
City of Prairie Village Police Pension Plan (Plan), a defined benefit pension plan qualified under Section 401(a)
of the Internal Revenue Code. The City of Prairie Village (City) established the plan to provide retirement
benefits to employees (and their beneficiaries) in accordance with the Plan document.
Page 1 of 7
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CP055 - Investment Policy for City Retirement Funds
B . INVESTMENT GUIDELINES
1.

2.

3.

4.

GENERAL FIDUCIARY OBLIGATION
In establishing, monitoring and modifying this Policy, and in complying with the guidelines and standards
established in this Statement, the Trustees Board will at all times act prudently, and exclusively in the
best interests of the Plan’s participants and beneficiaries. “Prudence” means the care, skill and diligence
under the circumstances then prevailing that a prudent person acting in a similar capacity and familiar
with such matters would use in the conduct of an enterprise of a like character and with like aims. The
Trustees Board will diversify the investments of the Plan’s assets so as to minimize the risk of large
losses, unless under the circumstances then prevailing, it is clearly prudent not to do so.
LONG TERM RISK AND REWARD
This Policy reflects consideration of the long-term funding requirements of the Plan. The Trustees Board
recognize that expectations for the returns to be earned on the different classes of Plan assets in the
future may not be realized. However, the expectations reflected in this Statement are considered by the
Trustees Board to be reasonable, given the historical experience covering long-term periods and the
belief that the capital markets will remain viable. Long-term is defined as over 10 years. If the
assumptions are not realized, the Trustees Board recognize that a substantial shortfall of actual
investment returns from those expected could require increased contributions or a reduction in future
benefit accruals, or other Plan modifications.
PRESERVATION OF ASSETS AND PURCHASING POWER
The fundamental objectives of the Plan’s investments are to preserve capital, to avoid a diminution in the
purchasing power of the Plan’s assets (relative to inflation), and to assure satisfaction of the Plan’s longterm liquidity needs. The Trustees Board believe it is appropriate for the Plan to assume a moderate
degree of investment risk, with diversification of Plan assets among different classes of investments as a
means of reducing risk. The Plan can and will tolerate some variability in market value and rates of return
in order to achieve a greater long-term rate of return.
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While neither the City nor the Trustees Board guarantee the continued viability of existence of the Plan,
they hope and intend to continue the Plan indefinitely. Consequently, the Trustees Board endorse a longterm approach to managing the investment portfolio, but believe this should not be viewed as justification
for exposing the portfolio to levels of volatility that might adversely affect the value of the Plan’s assets.
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The Trustees Board believe that the level of risk assumed in the fund is a function, in large part, of the
fund’s risk posture as stated above. The proportion of assets allocated to equity investments is the most
important determinant of volatility of future returns. As indicated by long-term historical data, the risk of
equity ownership has been rewarded with a higher rate of return.

Formatted: Strikethrough

SELECTION OF INVESTMENT MANAGERS
The Trustees Board desire to retain an Investment Manager (Manager) to assist them in their
responsibility to manage the Plan’s assets. The Manager will construct and manage investment portfolios
within the guidelines of this Policy. The manager will select specific securities, buy and sell such
securities, and modify the asset allocation within the guidelines in this Policy. The Policy is intended to
allow enough flexibility for the Manager to respond to changing economic conditions and securities
markets.
In selecting a Manager the following criteria will be taken into account:
 Investment returns
 Risk assessments
 Background of people
 Philosophy of Manager
 Process of investment decisions
 Diversification of portfolio
 Management fees
 Use of cash
 Portfolio turnover
 Quality of manager reports and communications
 Comparison of Manager’s return and risk to appropriate market indices and universes
 Compliance with regulatory agencies
Page 2 of 7
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CP055 - Investment Policy for City Retirement Funds
Managers will be required to specifically assume fiduciary liability for investment results. Any manager
may be replaced at any time by the Trustees Board. The Manager is required to acknowledge the
guidelines and objectives stated in this Policy and agrees to manage Plan assets in accordance with this
Policy.

5.
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PORTFOLIO RESTRICTIONS AND DIVERSIFICATION
Each asset class will be invested in a portfolio of marketable securities. Private placements, restricted or
letter stock, and other non-marketable securities are not permissible. Investment in the following types
of marketable securities is not permissible: financial futures, derivatives (except mortgaged backed
securities used in a conservative manner), options, warrants, and commodities except for gold.
The Manager may choose to invest in publicly traded mutual funds and/or commingled trust funds. Mutual
funds are expected to exhibit long-term performance that is competitive relative to the peer group and an
appropriate market benchmark. Expense ratios within any mutual fund or commingled trust should be at
or below the category average. Assets within the mutual fund or commingled trust should be at least $50
million.
The Manager may not engage in the following types of transactions: short sales or any other marginable
transactions, option writing, hedging strategies, or any other transaction that unduly increases risk in the
portfolio.
The diversification of equity and fixed income securities held in each portfolio among sectors, industry
groups and issuers is the responsibility of the Manager. The Manager is expected to diversify the portfolio
sufficiently to minimize the risk of a large loss from a single security.

C . ASSET ALLOCATION
The Trustees Board will select the appropriate asset classes. In selecting the asset classes, the Trustees Board
will choose asset classes reasonably designed to further the purposes of the Plan, taking into account:
1.
The risk of loss and opportunity for gain associated with the asset classes, both objectively and in light of
the acceptable risk permitted by this Policy, taking into account the correlation of the various asset classes
and the time horizon over which the Plan is likely to have assets invested in the asset classes;
2.
The composition of the available asset classes with regard to the Plan’s opportunity to meet its objectives
without exceeding the risk tolerance permitted by this Policy;
3.
The composition of the available asset classes with regard to the Plan’s opportunity to achieve
diversification of its investment portfolio;
4.
The liquidity and current return which with respect to the asset classes, relative to the specific cash flow
requirements of the Plan; and
5.
The projected return available with respect to the asset classes, relative to the funding objectives of the
Plan.
The target asset allocation and asset classes to be used in the Plan are shown below. All percentages are
based on market values of the entire portfolio.

Asset Class
Large Cap Domestic Equity
Mid Cap Domestic Equity
Small Cap Domestic Equity
International Equity
Fixed Income
Other

Target
Percentage of
Total Portfolio
25
10
10
15
35
5

Minimum
Percentage of Total
Portfolio
20
0
0
0
25
0
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Maximum Percentage
of Total Portfolio
40
15
15
20
45
10
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Cash
0

0

10

Based on asset allocation studies using long-term historical returns from the various capital markets, the
Trustees Board believe there is a reasonable likelihood the Plan will meet the overall investment objectives
using the above asset allocation.
The Trustees Board may add, delete, or change asset classes (and may change the percentages assigned to
each asset class) at any time, in their discretion. In some cases the Trustees Board may satisfy asset classes
by using pooled funds. Where pooled funds are used, they should substantially comply with this policy.
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D . STANDARDS OF INVESTMENT PERFORMANCE
1.

ACTUARIAL OBJECTIVES
The Plan’s investment objective is to realize an investment return that, at a minimum, equals the Plan’s
actuarial interest assumption on an ongoing basis.

2.

INFLATION OBJECTIVES
As inflation is a serious deterrent to providing meaningful benefits to covered employees and their
beneficiaries in the future, the Trustees Board maintain a relative objective to keep the investment
performance of the Plan’s assets in perspective. This relative objective is an annual rate of return, net of
fees, equal to the annual rate of inflation plus five percent (5%). The Consumer Price Index (CPI) will be
used as an index to measure inflation.

3.

MARKET RELATED OBJECTIVES
The Plan’s investment objectives should be pursued as long-term goals designed to maximize return
while reducing exposure to undue risk as set out in this Policy. All returns will be measured in terms of
total return based on market value. Total returns will be defined as all income paid or accrued plus
realized and unrealized capital gains and losses. The Plan’s custodian is responsible for preparing the
statement used for performance monitoring.

4.

OVERALL INVESTMENT PERFORMANCE STANDARD
The market objective for measurement of the Plan’s overall investment performance is a weighted
blended index based on target percentage return consisting of: the Standard and Poor’s 500 Equity Index,
the Russell Mid Cap, the Russell 2000, the MSCI EAFE International Equity Index, the Barclays Capital
Intermediate Government/Corporate Fixed Income Index, and the 90 day Treasury Bill. Risk will be
measured by variability of returns (standard deviation). Emphasis will be placed on measurement over a
full market cycle, usually three to five years. Policy Benchmark consists of 25% S&P 500, 15% EAFE,
10% Russell Mid Cap, 10% Russell 2000, 35% Barclays US Govt/Cred Int., 5% 90-Day T-bills.
The total fund should exceed the returns of a comparable universe of balanced funds with similar
objectives, net of investment management fees, with less risk.

5.

DOMESTIC EQUITY PERFORMANCE STANDARDS
The purpose of Domestic Equity investments is to provide maximum total return while not exceeding the
risk levels stated in this Policy.
The market objective for the Domestic Equity portion of the portfolio is to exceed the return of the
Standard & Poor’s 500 Equity Index (benchmark) while not exceeding the risk of the benchmark as
measured by variability of returns (standard deviation), net of investment management fees. Emphasis
will be placed on measurement over a full market cycle, usually three to five years.
The asset class should exceed the returns of a comparable universe of Domestic Equity funds with similar
objectives, net of investment management fees, with less risk.
Guidelines
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a.) The Manager may select from marketable domestic equity securities traded on any of the major U.S.
exchanges or through NASDAQ. Securities for this portfolio may include common stocks, preferred
stocks, convertible securities and publicly traded mutual funds or commingled trust funds.
b.) Securities with a market capitalization of less than $500 million at the time of purchase will not be
used. Preference should be given to high quality equity securities.
c.) Diversification must be maintained at all times. No single equity position shall exceed 10% of the
market value of the Domestic Equity portfolio. No single industry (as defined by Standard & Poor’s
industry groups) shall exceed 20% of the market value of the Domestic Equity portfolio.
d.) The selection of individual securities will be at the discretion of the Manager, within the guidelines
stated in this Policy.
e.) The Manager should stay fully invested in Domestic Equity securities
6.

INTERNATIONAL EQUITY PERFORMANCE STANDARDS RELATIVE TO MARKET
The purpose of international equity investments is to diversify the overall equity position in the portfolio to
protect assets and reduce risk.
The market objective for the International Equity portion of the portfolio is to exceed the return of the EAFE
International Equity Index (benchmark) while not exceeding the risk of the benchmark as measured by
variability of returns (standard deviation), net of investment management fees.
Emphasis will be placed on measurement over a full market cycle, usually three to five years.
The asset class should exceed the returns of a comparable universe of international equity pooled funds
with similar objectives, net of investment management fees, with less risk.
Guidelines
a.) The Manager may select from marketable international securities traded on any of the major
international exchanges. Securities for this portfolio may include common stocks, preferred stocks
and convertible securities.
b.) Securities with a market capitalization of less than $500 million at the time or purchase will not be
used. Preference should be given to high quality equity securities.
c.) Diversification must be maintained at all times. No single equity position shall exceed 10% of the
market value of the International Equity portfolio. No single industry shall exceed 20% of the market
value of the International Equity portfolio. The Manager should also be diversified in at least three
capital markets whose assets and currencies are not closely correlated to each other.
d.) The selection of individual securities will be at the discretion of the Manager, within the guidelines
stated in this Policy.
e.) The Manager may use discretion regarding hedging currencies where they may be fluctuating
adversely relative to the dollar.
f.) The Manager should stay fully invested in International Equity securities.

7.

DOMESTIC FIXED INCOME PERFORMANCE STANDARDS RELATIVE TO MARKET
The primary purpose of fixed income investments is to provide total return while not exceeding the risk
levels stated in this policy. The secondary purpose is to generate income and reduce volatility in the
entire portfolio.
The market objective for the fixed income portion of the Plan is to exceed the return of the Barclays Capital
Intermediate Government/Corporate Fixed Income Index (benchmark) while not exceeding the risk of the
benchmark as measured by variability of returns (standard deviation), net of investment management
fees. Emphasis will be placed on measurement over a full market cycle, usually three to five years.
The asset class should exceed the returns of a comparable universe of domestic fixed income funds with
similar objectives, net of investment management fees, with less risk.
Guidelines
a.) The Manager may select from marketable Domestic Fixed Income securities. Securities for this
portfolio may include corporate bonds, government & agency bonds, Treasury Inflation-Protected
Securities (TIPS), mutual funds, or exchange traded funds (ETFs).
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b.) Fixed income investments should stress high quality with overall portfolio quality rated A or better.
Corporate debt securities will be of investment grade or better. Any investments that do not maintain
a minimum investment grade credit rating of BBB from Standard & Poor’s or Baa from Moody’s
Investment Services may be retained in the portfolio at the discretion of the Manager, but only after a
serious review of the risks involved.
c.) Diversification must be maintained at all times. The Manager may not invest more than 10% of the
market value of fixed income portion in any obligation of a single issuer, with the exception of the U.S.
Government and its agencies.
d.) The portfolio duration will not vary from the duration of the benchmark by plus or minus 20%.
e.) The selection of individual securities will be at the discretion of the Manager, within the guidelines
stated in this Policy. The allocation between corporate and government bonds is in the discretion of
the Manager.
f.) The Manager should stay fully invested in Domestic Fixed Income securities. Cash positions in
excess of 5% are not permitted.
E . RESPONSIBILITIES OF THE INVESTMENT MANAGER
1. FIDUCIARY LIABILITY
The Manager acknowledges that investment decisions will be made in the sole interest and for the exclusive
purpose of providing benefits to participants. All assets must be invested with the care, skill and diligence
that a prudent person familiar with such matters acting in a like capacity would use in a similar enterprise.
The Manager will assume the responsibility for investment performance and comply with all fiduciary
requirements required by law. All investments will be made within the guidelines of quality, marketability
and diversification mandated by any controlling statutes. The Manager is granted full discretion to manage
the investment portfolio within the constraints and guidelines of this Policy. The Manager will acknowledge
and accept this fiduciary responsibility by executing this document. The Manager shall comply with the
fiduciary responsibility standards and requirements of the Employee Retirement Income Security Act
(ERISA) of 1974, as amended, and rules and regulations thereunto.
2. REPORTING
The Manager shall report investment results to the Trustees Board in writing on at least a semi-annual
basis. The Trustees Board should also be informed of any significant changes in the ownership, affiliation,
organizational structure, financial condition, or professional personnel staffing of the investment
management organization. The Manager will inform the Trustees Board regarding all significant matters
pertaining to the investment of the assets. The Trustees Board should be kept apprised of major changes
in investment strategy, portfolio structure, market value of the assets, and other matters affecting the
investment of the assets.
3. TRADING AND BROKERAGE
Trading activity is in the discretion of the Manager. The Manager is free to execute trades whenever it is in
the best interest of the Fund. There are no specific restrictions on portfolio turnover. However, the Trustees
Board anticipate that better long-term investment performance will result from investment strategies, not
trading strategies. The Manager will have the discretion to execute transactions with brokerage firms of his
or her choosing. This selection should be based on the quality of executions rendered, the financial health
of the brokerage firm, the general business integrity of the firm, commission costs, and the firm’s overall
efficiency in transacting business. It is further acknowledged that commission dollars are a Fund asset and
should not be used for purposes other than that which directly benefits plan participants. The Manager will
report to the Trustees Board on the total commissions paid, commission rates charged, and the brokerage
firms used by the Manager.
4. USE OF CASH
If cash is used by the Manager, it should be invested in instruments that will achieve the highest return
which does not impair the principal of the Fund, while maintaining liquidity at all times. All such assets must
represent maturities of one year of less at the time of purchase. Cash investments can be made in money
market mutual funds, bank short-term U.S. Government and agency obligations, government insured
deposits, time deposits, certificates of deposit, A1/P1 commercial paper, collateralized agreements,
bankers acceptances, and the like.
5. PROXY VOTING
The Manager for equities is required to vote all proxies in the best interest of plan participants by maximizing
the value of the securities in the portfolio. The Manager shall maintain proper files documenting the
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CP055 - Investment Policy for City Retirement Funds
decisions made on each proxy. The Manager’s proxy voting procedure and proxy voting record will be
reviewed by the Trustees on a regular basis. The Manager will have complete discretion with respect to
the voting of the proxies.
F. MONITORING OF INVESTMENT PERFORMANCE
1.

2.

SEMI-ANNUAL REPORT
No less frequently than semi-annually, the Trustees Board will review the continued suitability of the asset
classes, and the overall performance of the investment funds. As part of this review process, the Trustees
will prepare or cause to be prepared a Performance Monitoring Report, which shall review the
performance of the investment vehicles in light of the criteria set out in this Policy. The purpose of this
report is to satisfy Trustees’ Boards’ obligation to continually perform due diligence on the Plan’s
investments. Cash equivalents used in reserve to pay benefits and expenses of the Plan will not be part
of the performance monitoring process.
CHANGES IN INVESTMENT MANAGER
The Trustees Board will also review the suitability of an investment manager upon a change in the portfolio
manager or a perceived or announced change in investment style or objectives, of which the Trustees
Board are aware. The Trustees Board have the right to eliminate and, as appropriate, replace any
manager that ceases to be suitable based upon the criteria set out in this Policy. The Trustees may add
additional investment managers, as they deem appropriate in their discretion.
In the event the Trustees Board determine that an investment manager is no longer suitable, the Trustees
Board shall select another manager within the same asset class, and direct that amounts then invested
in the unsuitable manager be transferred to the new manager for management.
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G. CUSTODIAN
All assets will be held at M&I Trust Company BMO Trust and Custody Services as the custodian in the name of
the City of Prairie Village Police Pension. The Custodian will regularly summarize these holdings for the
Trustees’ review. The Custodian will allocate funds to the Manager at the direction of the Trustees .Board. All
indicia of ownership of any assets of the Plan shall be maintained within the jurisdiction of the courts of the
United States.
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H. DEFINITIONS
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Board of Trustees – Responsible for establishing the Investment Policy Statements (ISP). Also known as the
Police Pension Board.
Custodian – Maintains physical possession of the funds.
Investment Manager – Manages investment portfolios within the guidelines of this policy. The manager will select
specific securities, buy and sell securities, and modify the asset allocation within the guidelines of this policy.
The Trustees Board hereby adopt this Investment Policy Statement for the City of Prairie Village Police Pension
Plan this _____day of __________________2013 19. This Policy supersedes any previous Investment Policy
Statement.

____________________________________
Authorized Signature

___________________________
Date

____________________________________
Authorized Signature

___________________________
Date
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City Council Policy: CP055 – Investment Policy for City Retirement Funds
Effective Date: May 6, 2019
Amends: November 18, 2013
Approved By: Governing Body

I.

PURPOSE
A. OVERSIGHT OF PLAN’S INVESTMENTS
The Board of Trustees (Board) have the responsibility, among others, to manage the investment of the Plan’s
assets. The purpose of this Policy is to formalize the Board’s guidelines and objectives related to the
investment of the Plan’s assets, including the standards for selecting and monitoring the Plan’s investments,
and the persons or entities (if any) to whom the authority and responsibility for management of those
investments is delegated by the Board. This Policy presents the Board’s general investment philosophy and
identifies specific guidelines and objectives related to investment return and risk with respect to management
of the Plan’s assets. The Board will use these guidelines and objectives to monitor, evaluate and make
decisions about the suitability (and continued suitability) of the Plan’s investments, and the management of
those investments, in light of the Plan’s contribution source, accrued benefit liabilities, benefit payment
stream, and other relevant factors.
Annually the Board will review the City’s supplemental pension plan to monitor and evaluate the plan’s
investments and management of those investments, as required by the Internal Revenue Code.
B. THE PLAN’S CONTRIBUTION SOURCE, BENEFIT LIABILITIES AND BENEFIT PAYMENTS
Contributions to the Plan are made by the employees as a condition of participation and by the City based on
amount determined by the Plan’s actuaries to adequately fund the Plan. Thus, the funding of the Plan
depends on some of the following factors:
a)
b)
c)
d)

the number of persons employed, during any period of time;
the salary of the covered employees during such period of time;
the amount of time the employees work for the City; and
the performance of the investments of the Plan’s assets.

The contribution rate is determined upon consideration of many factors, including but not necessarily limited
to, the Plan’s benefit accrual formula, the projected benefit accruals under the Plan, benefit payment
obligations, and performance of the Plan’s investments over extended time horizons.
Benefits are paid by the Plan upon a distributable event, such as death, disability or retirement of a covered
employee. Benefits obligations may be paid monthly to eligible retirees and beneficiaries.
C. REVIEW AND MODIFICATION OF THIS INVESTMENT POLICY STATEMENT
The investment objectives and standards set forth in this Policy will be reviewed by the Board annually, or
more frequently as needed to ensure it remains prudent and consistent with the best interests of the Plan’s
participants. This Policy may be amended or modified by the Board at any time.
II.

POLICY
A. This document, as amended from time to time, will serve as the Investment Policy Statement (Policy) for the
City of Prairie Village Police Pension Plan (Plan), a defined benefit pension plan qualified under Section
401(a) of the Internal Revenue Code. The City of Prairie Village (City) established the plan to provide
retirement benefits to employees (and their beneficiaries) in accordance with the Plan document.
B. INVESTMENT GUIDELINES
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1.

GENERAL FIDUCIARY OBLIGATION
In establishing, monitoring and modifying this Policy, and in complying with the guidelines and
standards established in this Statement, the Board will at all times act prudently, and exclusively in the
best interests of the Plan’s participants and beneficiaries. “Prudence” means the care, skill and
diligence under the circumstances then prevailing that a prudent person acting in a similar capacity and
familiar with such matters would use in the conduct of an enterprise of a like character and with like
aims. The Board will diversify the investments of the Plan’s assets so as to minimize the risk of large
losses, unless under the circumstances then prevailing, it is clearly prudent not to do so.

2.

LONG TERM RISK AND REWARD
This Policy reflects consideration of the long-term funding requirements of the Plan. The Board
recognizes that expectations for the returns to be earned on the different classes of Plan assets in the
future may not be realized. However, the expectations reflected in this Statement are considered by the
Board to be reasonable, given the historical experience covering long-term periods and the belief that
the capital markets will remain viable. Long-term is defined as over 10 years. If the assumptions are
not realized, the Board recognizes that a substantial shortfall of actual investment returns from those
expected could require increased contributions or a reduction in future benefit accruals, or other Plan
modifications.

3.

PRESERVATION OF ASSETS AND PURCHASING POWER
The fundamental objectives of the Plan’s investments are to preserve capital, to avoid a diminution in
the purchasing power of the Plan’s assets (relative to inflation), and to assure satisfaction of the Plan’s
long-term liquidity needs. The Board believes it is appropriate for the Plan to assume a moderate
degree of investment risk, with diversification of Plan assets among different classes of investments as
a means of reducing risk. The Plan can and will tolerate some variability in market value and rates of
return in order to achieve a greater long-term rate of return.
While neither the City nor the Board guarantee the continued viability of existence of the Plan, they
hope and intend to continue the Plan indefinitely. Consequently, the Board endorses a long-term
approach to managing the investment portfolio, but believe this should not be viewed as justification for
exposing the portfolio to levels of volatility that might adversely affect the value of the Plan’s assets.
The Board believes that the level of risk assumed in the fund is a function, in large part, of the fund’s risk
posture as stated above. The proportion of assets allocated to equity investments is the most important
determinant of volatility of future returns. As indicated by long-term historical data, the risk of equity
ownership has been rewarded with a higher rate of return.

4.

SELECTION OF INVESTMENT MANAGERS
The Boards desire to retain an Investment Manager (Manager) to assist them in their responsibility to
manage the Plan’s assets. The Manager will construct and manage investment portfolios within the
guidelines of this Policy. The manager will select specific securities, buy and sell such securities, and
modify the asset allocation within the guidelines in this Policy. The Policy is intended to allow enough
flexibility for the Manager to respond to changing economic conditions and securities markets.
In selecting a Manager the following criteria will be taken into account:
• Investment returns
• Risk assessments
• Background of people
• Philosophy of Manager
• Process of investment decisions
• Diversification of portfolio
• Management fees
• Use of cash
• Portfolio turnover
• Quality of manager reports and communications
• Comparison of Manager’s return and risk to appropriate market indices and universes
• Compliance with regulatory agencies
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Managers will be required to specifically assume fiduciary liability for investment results. Any manager
may be replaced at any time by the Board. The Manager is required to acknowledge the guidelines and
objectives stated in this Policy and agrees to manage Plan assets in accordance with this Policy.

5.

PORTFOLIO RESTRICTIONS AND DIVERSIFICATION
Each asset class will be invested in a portfolio of marketable securities. Private placements, restricted
or letter stock, and other non-marketable securities are not permissible. Investment in the following
types of marketable securities is not permissible: financial futures, derivatives (except mortgaged
backed securities used in a conservative manner), options, warrants, and commodities except for gold.
The Manager may choose to invest in publicly traded mutual funds and/or commingled trust funds.
Mutual funds are expected to exhibit long-term performance that is competitive relative to the peer
group and an appropriate market benchmark. Expense ratios within any mutual fund or commingled
trust should be at or below the category average. Assets within the mutual fund or commingled trust
should be at least $50 million.
The Manager may not engage in the following types of transactions: short sales or any other marginable
transactions, option writing, hedging strategies, or any other transaction that unduly increases risk in the
portfolio.
The diversification of equity and fixed income securities held in each portfolio among sectors, industry
groups and issuers is the responsibility of the Manager. The Manager is expected to diversify the
portfolio sufficiently to minimize the risk of a large loss from a single security.

C. ASSET ALLOCATION
The Board will select the appropriate asset classes. In selecting the asset classes, the Board will choose
asset classes reasonably designed to further the purposes of the Plan, taking into account:
1.
The risk of loss and opportunity for gain associated with the asset classes, both objectively and in light
of the acceptable risk permitted by this Policy, taking into account the correlation of the various asset
classes and the time horizon over which the Plan is likely to have assets invested in the asset classes;
2.
The composition of the available asset classes with regard to the Plan’s opportunity to meet its
objectives without exceeding the risk tolerance permitted by this Policy;
3.
The composition of the available asset classes with regard to the Plan’s opportunity to achieve
diversification of its investment portfolio;
4.
The liquidity and current return which with respect to the asset classes, relative to the specific cash flow
requirements of the Plan; and
5.
The projected return available with respect to the asset classes, relative to the funding objectives of the
Plan.
The target asset allocation and asset classes to be used in the Plan are shown below. All percentages are
based on market values of the entire portfolio.

Asset Class
Large Cap Domestic Equity
Mid Cap Domestic Equity
Small Cap Domestic Equity
International Equity
Fixed Income
Other
Cash

Target
Percentage of
Total Portfolio
25
10
10
15
35
5
0

Minimum
Percentage of Total
Portfolio
20
0
0
0
25
0
0

Page 3 of 7

Maximum Percentage
of Total Portfolio
40
15
15
20
45
10
10
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Based on asset allocation studies using long-term historical returns from the various capital markets, the
Board believes there is a reasonable likelihood the Plan will meet the overall investment objectives using the
above asset allocation.
The Board may add, delete, or change asset classes (and may change the percentages assigned to each
asset class) at any time, in their discretion. In some cases the Board may satisfy asset classes by using
pooled funds. Where pooled funds are used, they should substantially comply with this policy.
D. STANDARDS OF INVESTMENT PERFORMANCE
1.

ACTUARIAL OBJECTIVES
The Plan’s investment objective is to realize an investment return that, at a minimum, equals the Plan’s
actuarial interest assumption on an ongoing basis.

2.

INFLATION OBJECTIVES
As inflation is a serious deterrent to providing meaningful benefits to covered employees and their
beneficiaries in the future, the Board maintains a relative objective to keep the investment performance
of the Plan’s assets in perspective. This relative objective is an annual rate of return, net of fees, equal
to the annual rate of inflation plus five percent (5%). The Consumer Price Index (CPI) will be used as
an index to measure inflation.

3.

MARKET RELATED OBJECTIVES
The Plan’s investment objectives should be pursued as long-term goals designed to maximize return
while reducing exposure to undue risk as set out in this Policy. All returns will be measured in terms of
total return based on market value. Total returns will be defined as all income paid or accrued plus
realized and unrealized capital gains and losses. The Plan’s custodian is responsible for preparing the
statement used for performance monitoring.

4.

OVERALL INVESTMENT PERFORMANCE STANDARD
The market objective for measurement of the Plan’s overall investment performance is a weighted
blended index based on target percentage return consisting of: The Standard and Poor’s 500 Equity
Index, the Russell Mid Cap, the Russell 2000, the MSCI EAFE International Equity Index, the Barclays
Capital Intermediate Government/Corporate Fixed Income Index, and the 90 day Treasury Bill. Risk will
be measured by variability of returns (standard deviation). Emphasis will be placed on measurement
over a full market cycle, usually three to five years. Policy Benchmark consists of 25% S&P 500, 15%
EAFE, 10% Russell Mid Cap, 10% Russell 2000, 35% Barclays US Govt/Cred Int., 5% 90-Day T-bills.
The total fund should exceed the returns of a comparable universe of balanced funds with similar
objectives, net of investment management fees, with less risk.

5.

DOMESTIC EQUITY PERFORMANCE STANDARDS
The purpose of Domestic Equity investments is to provide maximum total return while not exceeding the
risk levels stated in this Policy.
The market objective for the Domestic Equity portion of the portfolio is to exceed the return of The
Standard & Poor’s 500 Equity Index (benchmark) while not exceeding the risk of the benchmark as
measured by variability of returns (standard deviation), net of investment management fees. Emphasis
will be placed on measurement over a full market cycle, usually three to five years.
The asset class should exceed the returns of a comparable universe of Domestic Equity funds with
similar objectives, net of investment management fees, with less risk.
Guidelines
a.) The Manager may select from marketable domestic equity securities traded on any of the major U.S.
exchanges or through NASDAQ. Securities for this portfolio may include common stocks, preferred
stocks, convertible securities and publicly traded mutual funds or commingled trust funds.
b.) Securities with a market capitalization of less than $500 million at the time of purchase will not be
used. Preference should be given to high quality equity securities.
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c.) Diversification must be maintained at all times. No single equity position shall exceed 10% of the
market value of the Domestic Equity portfolio. No single industry (as defined by Standard & Poor’s
industry groups) shall exceed 20% of the market value of the Domestic Equity portfolio.
d.) The selection of individual securities will be at the discretion of the Manager, within the guidelines
stated in this Policy.
e.) The Manager should stay fully invested in Domestic Equity securities
6.

INTERNATIONAL EQUITY PERFORMANCE STANDARDS RELATIVE TO MARKET
The purpose of international equity investments is to diversify the overall equity position in the portfolio
to protect assets and reduce risk.
The market objective for the International Equity portion of the portfolio is to exceed the return of the
EAFE International Equity Index (benchmark) while not exceeding the risk of the benchmark as
measured by variability of returns (standard deviation), net of investment management fees.
Emphasis will be placed on measurement over a full market cycle, usually three to five years.
The asset class should exceed the returns of a comparable universe of international equity pooled funds
with similar objectives, net of investment management fees, with less risk.
Guidelines
a.) The Manager may select from marketable international securities traded on any of the major
international exchanges. Securities for this portfolio may include common stocks, preferred stocks
and convertible securities.
b.) Securities with a market capitalization of less than $500 million at the time or purchase will not be
used. Preference should be given to high quality equity securities.
c.) Diversification must be maintained at all times. No single equity position shall exceed 10% of the
market value of the International Equity portfolio. No single industry shall exceed 20% of the market
value of the International Equity portfolio. The Manager should also be diversified in at least three
capital markets whose assets and currencies are not closely correlated to each other.
d.) The selection of individual securities will be at the discretion of the Manager, within the guidelines
stated in this Policy.
e.) The Manager may use discretion regarding hedging currencies where they may be fluctuating
adversely relative to the dollar.
f.) The Manager should stay fully invested in International Equity securities.

7.

DOMESTIC FIXED INCOME PERFORMANCE STANDARDS RELATIVE TO MARKET
The primary purpose of fixed income investments is to provide total return while not exceeding the risk
levels stated in this policy. The secondary purpose is to generate income and reduce volatility in the
entire portfolio.
The market objective for the fixed income portion of the Plan is to exceed the return of the Barclays
Capital Intermediate Government/Corporate Fixed Income Index (benchmark) while not exceeding the
risk of the benchmark as measured by variability of returns (standard deviation), net of investment
management fees. Emphasis will be placed on measurement over a full market cycle, usually three to
five years.
The asset class should exceed the returns of a comparable universe of domestic fixed income funds
with similar objectives, net of investment management fees, with less risk.
Guidelines
a.) The Manager may select from marketable Domestic Fixed Income securities. Securities for this
portfolio may include corporate bonds, government & agency bonds, Treasury Inflation-Protected
Securities (TIPS), mutual funds, or exchange traded funds (ETFs).
b.) Fixed income investments should stress high quality with overall portfolio quality rated A or better.
Corporate debt securities will be of investment grade or better. Any investments that do not
maintain a minimum investment grade credit rating of BBB from Standard & Poor’s or Baa from
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c.)
d.)
e.)
f.)

Moody’s Investment Services may be retained in the portfolio at the discretion of the Manager, but
only after a serious review of the risks involved.
Diversification must be maintained at all times. The Manager may not invest more than 10% of the
market value of fixed income portion in any obligation of a single issuer, with the exception of the
U.S. Government and its agencies.
The portfolio duration will not vary from the duration of the benchmark by plus or minus 20%.
The selection of individual securities will be at the discretion of the Manager, within the guidelines
stated in this Policy. The allocation between corporate and government bonds is in the discretion of
the Manager.
The Manager should stay fully invested in Domestic Fixed Income securities. Cash positions in
excess of 5% are not permitted.

E. RESPONSIBILITIES OF THE INVESTMENT MANAGER
1. FIDUCIARY LIABILITY
The Manager acknowledges that investment decisions will be made in the sole interest and for the
exclusive purpose of providing benefits to participants. All assets must be invested with the care, skill and
diligence that a prudent person familiar with such matters acting in a like capacity would use in a similar
enterprise. The Manager will assume the responsibility for investment performance and comply with all
fiduciary requirements required by law. All investments will be made within the guidelines of quality,
marketability and diversification mandated by any controlling statutes. The Manager is granted full
discretion to manage the investment portfolio within the constraints and guidelines of this Policy. The
Manager will acknowledge and accept this fiduciary responsibility by executing this document. The
Manager shall comply with the fiduciary responsibility standards and requirements of the Employee
Retirement Income Security Act (ERISA) of 1974, as amended, and rules and regulations thereunto.
2. REPORTING
The Manager shall report investment results to the Board in writing on at least a semi-annual basis. The
Board should also be informed of any significant changes in the ownership, affiliation, organizational
structure, financial condition, or professional personnel staffing of the investment management
organization. The Manager will inform the Board regarding all significant matters pertaining to the
investment of the assets. The Board should be kept apprised of major changes in investment strategy,
portfolio structure, market value of the assets, and other matters affecting the investment of the assets.
3. TRADING AND BROKERAGE
Trading activity is in the discretion of the Manager. The Manager is free to execute trades whenever it is
in the best interest of the Fund. There are no specific restrictions on portfolio turnover. However, the
Board anticipates that better long-term investment performance will result from investment strategies, not
trading strategies. The Manager will have the discretion to execute transactions with brokerage firms of
his or her choosing. This selection should be based on the quality of executions rendered, the financial
health of the brokerage firm, the general business integrity of the firm, commission costs, and the firm’s
overall efficiency in transacting business. It is further acknowledged that commission dollars are a Fund
asset and should not be used for purposes other than that which directly benefits plan participants. The
Manager will report to the Board on the total commissions paid, commission rates charged, and the
brokerage firms used by the Manager.
4. USE OF CASH
If cash is used by the Manager, it should be invested in instruments that will achieve the highest return
which does not impair the principal of the Fund, while maintaining liquidity at all times. All such assets
must represent maturities of one year of less at the time of purchase. Cash investments can be made in
money market mutual funds, bank short-term U.S. Government and agency obligations, government
insured deposits, time deposits, certificates of deposit, A1/P1 commercial paper, collateralized
agreements, bankers acceptances, and the like.
5. PROXY VOTING
The Manager for equities is required to vote all proxies in the best interest of plan participants by
maximizing the value of the securities in the portfolio. The Manager shall maintain proper files
documenting the decisions made on each proxy. The Manager’s proxy voting procedure and proxy voting
record will be reviewed by the Board on a regular basis. The Manager will have complete discretion with
respect to the voting of the proxies.
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F . MONITORING OF INVESTMENT PERFORMANCE
1.

SEMI-ANNUAL REPORT
No less frequently than semi-annually, the Board will review the continued suitability of the asset
classes, and the overall performance of the investment funds. As part of this review process, the Board
will prepare or cause to be prepared a Performance Monitoring Report, which shall review the
performance of the investment vehicles in light of the criteria set out in this Policy. The purpose of this
report is to satisfy Boards’ obligation to continually perform due diligence on the Plan’s investments.
Cash equivalents used in reserve to pay benefits and expenses of the Plan will not be part of the
performance monitoring process.

2.

CHANGES IN INVESTMENT MANAGER
The Board will also review the suitability of an investment manager upon a change in the portfolio
manager or a perceived or announced change in investment style or objectives, of which the Board are
aware. The Board has the right to eliminate and, as appropriate, replace any manager that ceases to
be suitable based upon the criteria set out in this Policy. The Board may add additional investment
managers, as they deem appropriate in their discretion.
In the event the Board determines that an investment manager is no longer suitable, the Board shall
select another manager within the same asset class, and direct that amounts then invested in the
unsuitable manager be transferred to the new manager for management.

G . CUSTODIAN
All assets will be held at BMO Trust and Custody Services as the custodian in the name of the City of Prairie
Village Police Pension. The Custodian will regularly summarize these holdings for the Boards’ review. The
Custodian will allocate funds to the Manager at the direction of the Board. All indicia of ownership of any
assets of the Plan shall be maintained within the jurisdiction of the courts of the United States.
The Board hereby adopts this Investment Policy Statement for the City of Prairie Village Police Pension Plan
this _____day of __________________2019. This Policy supersedes any previous Investment Policy
Statement.
H. DEFINITIONS
Board of Trustees – Responsible for establishing the Investment Policy Statements (ISP). Also known as the
Police Pension Board.
Custodian – Maintains physical possession of the funds.
Investment Manager – Manages investment portfolios within the guidelines of this policy. The manager will
select specific securities, buy and sell securities, and modify the asset allocation within the guidelines of this
policy.
____________________________________
Authorized Signature

___________________________
Date

____________________________________
Authorized Signature

___________________________
Date
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PUBLIC WORKS DEPARTMENT
Council Meeting Date: May 6, 2019

COU2019-28: CONSIDER CONSTRUCTION CONTRACT FOR THE 2019 CARS
PROGRAM
RECOMMENDATION
Move to authorize the Mayor to sign the construction contract with JM Fahey Construction
for the 2019 CARS Programs for $1,426,399.75.
BACKGROUND
This project consists of the reconstruction of Roe Avenue, 63rd Street to 67th Street.
On April 19, 2019, the City Clerk opened bids for the project. Two acceptable bids were
received:
JM Fahey Construction Co
$1,426,399.75
O’Donnell & Sons Construction
$1,643,912.95
Engineer’s Estimate
$1,863,975.00
The Engineer has reviewed all bids and has recommended award of the low bid.
These bids are higher than the estimated amount in the CIP and reflect the recent trend
seen in bid openings. The current CIP budget is $954,000. An increase of City funds in
the amount of $280,000 will be needed to match the CARS funds and award the project.
There are dollars set aside for these needs in the past project(s) savings fund. Total city
construction project funding will be increased to $1,470,000 to include testing,
construction, and to accommodate minor change orders as needed.
FUNDING SOURCES
2019 CARS Project (ROAV0005) - City

$ 477,000

Past Project(s) Savings Fund

$ 280,000

City Construction Funding Total

$ 757,000

CARS Funding

$ 673,000

CARS change order

$

Total Construction Phase Funding

$1,470,000

40,000

The bid impact to the CARS agreement is minor and consists of a change order within the
administrative policies of the program with the final billing of the project.
ATTACHMENTS
1.
Construction Agreement with JM Fahey Construction
PREPARED BY
Melissa Prenger, Senior Project Manager
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May 1, 2019

CONSTRUCTION AGREEMENT

ROAV0005
2019 CARS PROGRAM

BETWEEN
CITY OF PRAIRIE VILLAGE, KS
AND
J. M. FAHEY CONSTRUCTION COMPANY

Bid Proposal
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CONSTRUCTION CONTRACT
FOR
ROAV0005 | 2019 CARS PROGRAM
BETWEEN
THE CITY OF PRAIRIE VILLAGE, KANSAS
AND
J.M. FAHEY CONSTRUCTION COMPANY
THIS AGREEMENT, is made and entered into this ____ day of _______________, 20___, by and
between the City of Prairie Village, Kansas, hereinafter termed the “City”, and
J. M. Fahey
Construction Company
, hereinafter termed in this agreement, “Contractor”, for the
construction and completion of Project 2019 CARS PROGRAM, (the “Project”) designated,
described and required by the Project Manual and Bid Proposal, to wit:
WITNESSETH:
WHEREAS, the City has caused to be prepared, approved and adopted a Project Manual
describing construction materials, labor, equipment and transportation necessary for, and in
connection with, the construction of a public improvement, and has caused to be published an
advertisement inviting sealed bid, in the manner and for the time required by law;
WHEREAS, the Contractor, in response to the advertisement, has submitted to the City in the
manner and at the time specified, a sealed Bid Proposal in accordance with the Bid Documents;
WHEREAS, the City, in the manner prescribed by law, has publicly opened, examined and
canvassed the Bid Proposals submitted, and as a result of such canvass has determined and
declared the Contractor to be the lowest and best responsible bidder for the construction of said
public improvements, and has duly awarded to the said Contractor a contract therefore upon the
terms and conditions set forth in this Agreement for the sum or sums set forth herein;
WHEREAS, the Contractor has agreed to furnish at its own cost and expense all labor, tools,
equipment , materials and transportation required to construct and complete in good, first class
and workmanlike manner, the Work in accordance with the Contract Documents; and
WHEREAS, this Agreement, and other Contract Documents on file with the City Clerk of Prairie
Village, Kansas, all of which Contract Documents form the Contract, and are as fully a part thereof
as if repeated verbatim herein; all work to be to the entire satisfaction of the City or City’s agents,
and in accordance with the laws of the City, the State of Kansas and the United States of America;
NOW, THEREFORE, in consideration of the compensation to be paid the Contractor, and of the
mutual agreements herein contained, the parties hereto have agreed and hereby agree, the City
for itself and its successors, and the Contractor for itself, himself, herself or themselves, its,
his/her, hers or their successors and assigns, or its, his/her, hers or their executors and
administrators, as follows:
1.
DEFINITIONS: Capitalized terms not defined herein shall have the meanings set forth in the
General Conditions.
1.1

Following words are given these definitions:
ADVERSE WEATHER shall have the meaning set forth in Section 9.3 hereof.

Construction Contract
23451384v2 ndo
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APPLICATION FOR PAYMENT shall mean a written request for compensation for Work
performed on forms approved by the City.
BID shall mean a complete and properly signed proposal to do the Work or designated
portion thereof, for the price stipulated therein, submitted in accordance with the Bid
Documents.
BID DOCUMENTS SHALL mean all documents related to submitting a Bid, including, but
not limited to, the Advertisement for Bids, Instruction to Bidders, Bid Form, Bid Bond, and
the proposed Project Manual, including any Addenda issued prior to receipt of Bids.
BID PROPOSAL shall mean the offer or proposal of the Bidder submitted on the
prescribed form set forth the prices for the Work to be performed.
BIDDER shall mean any individual: partnership, corporation, association or other entity
submitting a bid for the Work.
BONDS shall mean the bid, maintenance, performance, and statutory or labor and
materials payment bonds, together with such other instruments of security as may be
required by the Contract Documents.
CERTIFICATE FOR PAYMENT shall mean written certification from the Project Manager
stating that to the best of the project manager’s knowledge, information and belief, and on
the basis of the Project Manager’s on-site visits and inspections, the Work described in an
Application for Payment has been completed in accordance with the terms and conditions
of the Contract Documents and that the amount requested in the Application for Payment
is due and payable.
CHANGE ORDER is a written order issued after the Agreement is executed by which the
City and the Contractor agree to construct additional items of Work, to adjust the quantities
of Work, to modify the Contract Time, or, in lump sum contracts, to change the character
and scope of Work shown on the Project Manual.
CITY shall mean the City of Prairie Village, Kansas, acting through a duly appointed
representative.
CONTRACT or CONTRACT DOCUMENTS shall consist of (but not necessarily be limited
to) the Plans, the Specifications, all addenda issued prior to and all modifications issued
after execution of this Agreement, (modifications consisting of written amendments to the
Agreement signed by both parties, Change Orders, written orders for minor changes in the
Work issued by the Project Manager) this Construction Contract between the City and
Contractor (sometimes referred to herein as the “Agreement”), the accepted Bid Proposal,
Contractor’s Performance Bond, Contractor’s Maintenance Bond, Statutory Bond, the
Project Manual, the General Conditions, the Special Conditions and any other documents
that have bearing the Work prescribed in the Project. It is understood that the Work shall
be carried out and the Project shall be constructed fully in accordance with the Contract
Documents.
CONTRACT PRICE shall be the amount identified in the Construction Agreement between
the City and the Contractor as the total amount due the Contractor for Total Completion of
the Work as per the Contract Documents.

Construction Contract
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CONTRACT TIME shall be the number of calendar days stated in the Contract Documents
for the completion of the Work or shall be a specific date as designated in the Construction
Agreement.
CONTRACTOR shall mean the entity entering into the Contract for the performance of the
Work covered by this Contract, together with his/her duly authorized agents or legal
representatives.
DEFECTIVE WORK shall mean Work, which is unsatisfactorily, faulty or deficient, or not
in conformity with the Project Manual.
FIELD ORDER shall mean a written order issued by the Project Manager that orders minor
changes in the Work, but which does not involve a change in the Contract Price or Contract
Time.
FINAL ACCEPTANCE shall mean the date when the City accepts in writing that the
construction of the Work is complete in accordance with the Contract Documents such that
the entire Work can be utilized for the purposes for which it is intended and Contractor is
entitled to final payment.
GENERAL CONDITIONS shall mean the provisions in the document titled “General
Conditions – General Construction Provisions” attached hereto and incorporation herein
by reference.
INSPECTOR shall mean the engineering, technical inspector or inspectors duly
authorized by the City to monitor the work and compliance tests under the direct
supervision of the Project Manager.
NOTICE TO PROCEED shall mean the written notice by the City to the Contractor fixing
the date on which the Contract Time is to commence and on which the Contractor shall
start to perform its obligations under the Contract Documents. Without the prior express
written consent of the City, the Contractor shall do no work until the date set forth in the
Notice to Proceed.
PAY ESTIMATE NO. ____ or FINAL PAY ESTIMATE shall mean the form to be used by
the Contractor in requesting progress and final payments, including supporting
documentation required by the Contract Documents.
PLANS shall mean and include all Shop Drawings which may have been prepared by or for
the City as included in the Project Manual or submitted by the Contractor to the City during
the progress of the Work, all of which show the character and scope of the work to be
performed.
PROJECT shall mean the Project identified in the first paragraph hereof.
PROJECT MANAGER shall mean the person appointed by the Public Works Director for
this Contract.
PROJECT MANUAL shall contain the General Conditions, Special Conditions,
Specifications, Shop Drawings and Plans for accomplishing the work.
PROJECT SEGMENTS shall have the meaning set forth in Section 7.1 hereof.

Construction Contract
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PUBLIC WORKS DIRECTOR shall mean the duly appointed Director of Public Works for
the City of Prairie Village or designee.
SHOP DRAWINGS shall mean all drawings, diagrams, illustrations, schedules and other
data which are specifically prepared by the Contractor, a Subcontractor, manufacturer,
fabricator, supplier or distributor to illustrate some portion of the Work, and all illustrations,
brochures, standard schedules, performance charts, instructions, diagrams and other
information prepared by a manufacturer, fabricator, supplier or distribution and submitted
by the Contractor to illustrate material or equipment for some portion of the Work.
SPECIFICATIONS shall mean those portions of the Project Manual consisting of written
technical descriptions of materials, equipment, construction methods, standards and
workmanship as applied to the Work and certain administrative details applicable thereto.
They may include, but not necessarily be limited to: design specifications, e.g.
measurements, tolerances, materials, inspection requirements and other information
relative to the work; performance specifications, e.g., performance characteristics
required, if any; purchase description specifications, e.g. products or equipment required
by manufacturer, trade name and/or type; provided, however, equivalent alternatives
(including aesthetics, warranty and manufacturer reputation) may be substituted upon
written request and written approval thereof by the City.
SPECIAL CONDITIONS shall mean the provisions in the document titled “Special
Conditions” attached hereto and incorporation herein by reference.
SUBCONTRACTOR shall mean an individual, firm or corporation having a direct contract
with the Contractor or with another subcontractor for the performance of a part of the Work.
SUBSTANTIAL COMPLETION shall be defined as being less than 100 percent of the
Work required that will be completed by a specified date as agreed to in writing by both
parties.
TOTAL COMPLETION shall mean all elements of a Project Segment or the Total Project
Work is complete including all subsidiary items and “punch-list” items.
TOTAL PROJECT WORK shall have the meaning set forth in Section 7.1 hereof.
UNIT PRICE WORK shall mean Work quantities to be paid for based on unit prices. Each
unit price shall be deemed to include the Contractor’s overhead and profit for each
separately identified item. It is understood and agreed that estimated quantities of times
for unit price work are not guaranteed and are solely for the purpose of comparison of bids
and determining an initial Contract Price. Determinations of actual quantities and
classifications of unit price work shall be made by the City.
UNUSUALLY SEVERE WEATHER SHALL have the meaning set forth in Section 9.4
hereof.
WORK shall the mean the work to be done to complete the construction required of the
Contractor by the Contract Documents, and includes all construction, labor, materials,
tools, equipment and transportation necessary to produce such construction in
accordance with the Contract Documents.
WORK SCHEDULE shall have the meaning set forth in Section 7.2 hereof.

Construction Contract
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1.2

Whenever any word or expression defined herein, or pronoun used instead, occurs in these
Contract Documents; it shall have and is mutually understood to have the meaning commonly
given. Work described in words, which so applied have a well-known technical or trade
meaning shall be held to refer to such, recognized standards.

1.3

Whenever in these Contract Documents the words “as ordered,” “as directed”, “as required”,
“as permitted”, “as allowed”, or words or phrases of like import are used, it is understood that
the order, direction, requirement, permission or allowance of the Project Manager is intended.

1.4

Whenever any statement is made in the Contract Documents containing the expression “it is
understood and agreed”, or an expression of like import, such expression means the mutual
understanding and agreement of the parties hereto.

1.5

The words “approved”, “reasonable”, “suitable”, “acceptable”, “properly”, “satisfactorily”, or
words of like effect in import, unless otherwise particularly specified herein, shall mean
approved, reasonable, suitable, acceptable, proper or satisfactory in the judgment of the
Project Manager.

1.6

When a word, term or phrase is used in the Contract, it shall be interpreted or construed, first,
as defined herein; second, if not defined, according to its generally accepted meaning in the
construction industry; and, third, if there is no generally accepted meaning in the construction
industry, according to its common and customary usage.

1.7

All terms used herein shall have the meanings ascribed to them herein unless otherwise
specified.

2.

ENTIRE AGREEMENT:
The Contract Documents, together with the Contractor's Performance, Maintenance and
Statutory bonds for the Work, constitute the entire and exclusive agreement between the
City and the Contractor with reference to the Work. Specifically, but without limitation, this
Contract supersedes all prior written or oral communications, representations and
negotiations, if any, between the City and the Contractor. The Contract may not be
amended or modified except by a modification as hereinabove defined. These Contract
Documents do not, nor shall they be construed to, create any contractual relationship of
any kind between the City and any Subcontractor or remote tier Subcontractor.

3.

INTENT AND INTERPRETATION

3.1

The intent of the Contract is to require complete, correct and timely execution of the Work.
Any Work that may be required, including construction, labor, materials, tools, equipment and
transportation, implied or inferred by the Contract Documents, or any one or more of them,
as necessary to produce the intended result, shall be provided by the Contractor for the
Contract Price.

3.2

All time limits stated in the Contract Documents are of the essence of the Contract.

3.3

The Contract is intended to be an integral whole and shall be interpreted as internally
consistent. What is required by any one Contract Document shall be considered as required
by the Contract.

Construction Contract
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3.4

The specification herein of any act, failure, refusal, omission, event, occurrence or condition
as constituting a material breach of this Contract shall not imply that any other, non-specified
act, failure, refusal, omission, event, occurrence or condition shall be deemed not to
constitute a material breach of this Contract.

3.5

The Contractor shall have a continuing duty to read, carefully study and compare each of the
Contract Documents and shall give written notice to the Project Manager of any
inconsistency, ambiguity, error or omission, which the Contractor may discover, or should
have discovered, with respect to these documents before proceeding with the affected Work.
The review, issuance, or the express or implied approval by the City or the Project Manager
of the Contract Documents shall not relieve the Contractor of the continuing duties imposed
hereby, nor shall any such review be evidence of the Contractor's compliance with this
Contract.

3.6

The City has prepared or caused to have prepared the Project Manual. HOWEVER, THE
CITY MAKES NO REPRESENTATION OR WARRANTY AS TO ACCURACY OR FITNESS
FOR PARTICULAR PURPOSE INTENDED OR ANY OTHER WARRANTY OF ANY
NATURE WHATSOEVER TO THE CONTRACTOR CONCERNING SUCH DOCUMENTS.
By the execution hereof, the Contractor acknowledges and represents that it has received,
reviewed and carefully examined such documents, has found them to be complete, accurate,
adequate, consistent, coordinated and sufficient for construction, and that the Contractor has
not, does not, and will not rely upon any representation or warranties by the City concerning
such documents as no such representation or warranties have been made or are hereby
made.

3.7

As between numbers and scaled measurements in the Project Manual, the numbers shall
govern; as between larger scale and smaller scale drawings, (e.g. 10:1 is larger than 100:1)
the larger scale shall govern.

3.8

The organization of the Project Manual into divisions, sections, paragraphs, articles (or other
categories), shall not control the Contractor in dividing the Work or in establishing the extent
or scope of the Work to be performed by Subcontractors.

3.9

The Contract Documents supersedes all previous agreements and understandings between
the parties, and renders all previous agreements and understandings void relative to these
Contract Documents.

3.10

Should anything be omitted from the Project Manual, which is necessary to a clear
understanding of the Work, or should it appear various instructions are in conflict, the
Contractor shall secure written instructions from the Project Manager before proceeding with
the construction affected by such omissions or discrepancies.

3.11

It is understood and agreed that the Work shall be performed and completed according to the
true spirit, meaning, and intent of the Contract Documents.

3.12

The Contractor's responsibility for construction covered by conflicting requirements, not
provided for by addendum prior to the time of opening Bids for the Work represented thereby,
shall not extend beyond the construction in conformity with the less expensive of the said
conflicting requirements. Any increase in cost of Work required to be done in excess of the
less expensive work of the conflicting requirements will be paid for as extra work as provided
for herein.

Construction Contract
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3.13

The apparent silence of the Project Manual as to any detail, or the apparent omission from
them of a detailed description concerning any point, shall be regarded as meaning that only
the best general practice is to be used. All interpretations of the Project Manual shall be
made on the basis above stated.

3.14

The conditions set forth herein are general in scope and are intended to contain requirements
and conditions generally required in the Work, but may contain conditions or requirements
which will not be required in the performance of the Work under contract and which therefore
are not applicable thereto. Where any stipulation or requirement set forth herein applies to
any such non-existing condition, and is not applicable to the Work under contract, such
stipulation or requirement will have no meaning relative to the performance of said Work.

3.15

KSA 16-113 requires that non-resident contractors appoint an agent for the service of process
in Kansas. The executed appointment must then be filed with the Secretary of State, Topeka,
Kansas. Failure to comply with this requirement shall disqualify the Contractor for the
awarding of this Contract.

4.

CONTRACT COST
The City shall pay the Contractor for the performance of the Work embraced in this
Contract, and the Contractor will accept in full compensation therefore the sum (subject to
adjustment as provided by the Contract) of ONE MILLION, FOUR HUNDRED TWENTYSIX THOUSAND, THREE HUNDRED NINETY-NINE AND 75/100 DOLLARS
($1,426,399.75) for all Work covered by and included in the Contract; payment thereof to
be made in cash or its equivalent and in a manner provided in the Contract Documents.

5.

WORK SUPERINTENDENT

5.1

The Contractor shall provide and maintain, continually on the site of Work during its progress,
an adequate and competent superintendent of all operations for and in connection with the
Work being performed under this Contract, either personally or by a duly authorized
superintendent or other representative. This representative shall be designated in writing at
the preconstruction meeting.

5.2

The superintendent, or other representative of the Contractor on the Work, who has charge
thereof, shall be fully authorized to act for the Contractor, and to receive whatever orders as
may be given for the proper prosecution of the Work, or notices in connection therewith. Use
of Subcontractors on portions of the Work shall not relieve the Contractor of the obligation to
have a competent superintendent on the Work at all times.

5.3

The City shall have the right to approve the person who will be the Superintendent based on
skill, knowledge, experience and work performance. The City shall also have the right to
request replacement of any superintendent.

5.4

The duly authorized representative shall be official liaison between the City and the
Contractor regarding the signing of pay estimates, change orders, workday reports and other
forms necessary for communication and Work status inquiries. Upon Work commencement,
the City shall be notified, in writing, within five (5) working days of any changes in the
Contractor’s representative. In the absence of the Contractor or representative, suitable
communication equipment, which will assure receipt of messages within one (1) hour during
the course of the workday, will also be required.
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5.5

The Contractor will be required to contact the Project Manager daily to advise whether and/or
where the Contractor and/or the Subcontractor’s crews will be working that day, in order that
the Project Manager’s representative is able to monitor properly the Work.

6.

PROJECT MANAGER

6.1

It is mutually agreed by and between the parties to this Agreement that the Project Manager
shall act as the representative of the City and shall observe and inspect, as required, the
Work included herein.

6.2

In order to prevent delays and disputes and to discourage litigation, it is further agreed by and
between the parties to this Agreement that the Project Manager shall, in good faith and to the
best of its ability, determine the amount and quantities of the several kinds of work which are
to be paid for under this Contract; that the Project Manager shall determine, where applicable,
questions in relation to said Work and the construction thereof; that Project Manager shall,
where applicable decide questions which may arise relative to the execution of this Contract
on the part of said Contractor; that the Project Manager's decisions and findings shall be the
conditions precedent to the rights of the parties hereto, to any action on the Contract, and to
any rights of the Contractor to receive any money under this Contract provided, however, that
should the Project Manager render any decision or give any direction which, in the opinion of
either party hereto, is not in accordance with the meaning and intent of this Contract, either
party may file with the Project Manager and with the other party, within thirty (30) days a
written objection to the decision or direction so rendered and, by such action, may reserve
the right to submit the question to determination in the future.

6.3

The Project Manager, unless otherwise directed or agreed to by the City in writing, will
perform those duties and discharge those responsibilities allocated to the Project Manager
as set forth in this Contract. The Project Manager shall be the City's representative from the
effective date of this Contract until final payment has been made. The Project Manager shall
be authorized to act on behalf of the City only to the extent provided in this Contract. The City
and Project Manager may, from time to time, designate Inspectors to perform such functions.

6.4

The City and the Contractor shall communicate with each other in the first instance through
the Project Manager.

6.5

The Project Manager shall be the initial interpreter of the requirements of the Project Manual
and the judge of the performance by the Contractor. The Project Manager shall render written
graphic interpretations necessary for the proper execution or progress of the Work with
reasonable promptness on request of the Contractor.

6.6

The Project Manager will review the Contractor's Applications for Payment and will certify to
the City for payment to the Contractor those amounts then due the Contractor as provided in
this Contract. The Project Manager's recommendation of any payment requested in an
Application for Payment will constitute a representation by Project Manager to City, based on
Project Manager's on-site observations of the Work in progress as an experienced and
qualified design professional and on Project Manager's review of the Application for Payment
and the accompanying data and schedules that the Work has progressed to the point
indicated; that, to the best of the Project Manager's knowledge, information and belief, the
quality of the Work is in accordance with the Project Manual (subject to an evaluation of the
Work as a functioning whole prior to or upon Substantial Completion, to the results of any
subsequent tests called for in the Project Manual, to a final determination of quantities and
classifications for Unit Price Work if such is called for herein, and to any other qualifications
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stated in the recommendation); and that Contractor is entitled to payment of the amount
recommended. However, by recommending any such payment Project Manager will not
thereby be deemed to have represented that exhaustive or continuous on-site inspections
have been made to check the quality or the quantity of the Work beyond the responsibilities
specifically assigned to Project Manager in the Project Manual or that there may not be other
matters or issues between the parties that might entitle Contractor to be paid additionally by
the City or the City to withhold payment to Contractor.
6.7

The Project Manager may refuse to recommend the whole or any part of any payment if, in
Project Manager's opinion, it would be incorrect to make such representations to City. Project
Manager may also refuse to recommend any such payment, or, because of subsequently
discovered evidence or the results of subsequent inspections or tests, nullify any such
payment previously recommended, to such extent as may be necessary in the Project
Manager's opinion to protect the City from loss because:
 The Work is defective, or completed Work has been damaged requiring correction or
replacement,
 The Contract Price has been reduced by Written Amendment or Change Order,
 The City has been required to correct Defective Work or complete Work in accordance
with the Project Manual.

6.8

The City may refuse to make payment of the full amount recommended by the Project
Manager because claims have been made against City on account of Contractor's
performance or furnishing of the Work or liens have been filed in connection with the Work or
there are other items entitling City to a set-off against the amount recommended, but City
must give Contractor written notice (with a copy to Project Manager) stating the reasons for
such action.

6.9

The Project Manager will have the authority to reject Work which is defective or does not
conform to the requirements of this Contract. If the Project Manager deems it necessary or
advisable, the Project Manager shall have authority to require additional inspection or testing
of the Work for compliance with Contract requirements.

6.10

The Project Manager will review, or take other appropriate action as necessary, concerning
the Contractor's submittals, including Shop Drawings, Product Data and Samples. Such
review, or other action, shall be for the sole purpose of determining general conformance with
the design concept and information given through the Project Manual.

6.11

The Project Manager shall have authority to order minor changes in the Work not involving a
change in the Contract Price or in Contract Time and consistent with the intent of the Contract.
Such changes shall be effected by verbal direction and then recorded on a Field Order and
shall be binding upon the Contractor. The Contractor shall carry out such Field Orders
promptly.

6.12

The Project Manager, upon written request from the Contractor shall conduct observations
to determine the dates of Substantial Completion, Total Completion and the date of Final
Acceptance. The Project Manager will receive and forward to the City for the City's review
and records, written warranties and related documents from the Contractor required by this
Contract and will issue a final Certificate for Payment to the City upon compliance with the
requirements of this Contract.
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6.13

The Project Manager's decisions in matters relating to aesthetic effect shall be final if
consistent with the intent of this Contract.

6.14

The Project Manager will NOT be responsible for Contractor's means, methods, techniques,
sequences, or procedures or construction, or the safety precautions and programs incident
thereto and will not be responsible for Contractor's failure to perform the Work in accordance
with the Project Manual. The Project Manager will not be responsible for the acts or
omissions of the Contractor or any Subcontractor or any of its or their agents or employees,
or any other person at the site or otherwise performing any of the Work except as may
otherwise be provided.

6.15

Any plan or method of work suggested by the Project Manager, or other representatives of
the City, to the Contractor, but not specified or required, if adopted or followed by the
Contractor in whole or in part, shall be used at the risk and responsibility of the Contractor,
and the Project Manager and the City will assume no responsibility therefore.

6.16

It is agreed by the Contractor that the City shall be and is hereby authorized to appoint or
employ, either directly or through the Project Manager, such City representatives or
observers as the City may deem proper, to observe the materials furnished and the work
performed under the Project Manual, and to see that the said materials are furnished, and
the said work performed, in accordance with the Project Manual therefore. The Contractor
shall furnish all reasonable aid and assistance required by the Project Manager, or by the
resident representatives for proper observation and examination of the Work and all parts
thereof.

6.17

The Contractor shall comply with any interpretation of the Project Manual by the Project
Manager, or any resident representative or observer so appointed, when the same are
consistent with the obligations of the Project Manual. However, should the Contractor object
to any interpretation given by any subordinate Project Manager, resident representative or
observer, the Contractor may appeal in writing to the City Director of Public Works for a
decision.

6.18

Resident representatives, observers, and other properly authorized representatives of the
City or Project Manager shall be free at all times to perform their duties, and intimidation or
attempted intimidation of any one of them by the Contractor or by any of its employees, shall
be sufficient reason, if the City so decides, to annul the Contract.

6.19

Such observation shall not relieve the Contractor from any obligation to perform said Work
strictly in accordance with the Project Manual.

7.

WORK SCHEDULE:

7.1

The Work is comprised of one large project (sometimes referred to as “Total Project Work”)
and, in some cases, is partitioned into smaller subprojects referred to in this Agreement as
“Project Segments.” A Contract Time shall be stated in the Contract Documents for both the
Total Project Work and, when applicable, the Project Segments.

7.2

At the time of execution of this Contract, the Contractor shall furnish the Project Manager with
a schedule (“Work Schedule”) setting forth in detail (in the critical path method) the
sequences proposed to be followed, and giving the dates on which it is expected that Project
Segments will be started and completed within the Contract Time. The Work Schedule is
subject to approval by the City.
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7.3

Monthly Work Schedule reports shall accompany the Contractor's pay request for Work
completed. Where the Contractor is shown to be behind schedule, it shall provide an
accompanying written summary, cause, and explanation of planned remedial action.
Payments or portions of payments may be withheld by the City upon failure to maintain
scheduled progress of the Work as shown on the approved Work Schedule.

7.4

At a minimum the Contractor shall update and submit the Work Schedule for review weekly,
unless otherwise agreed upon by the City.

7.5

The Contractor, within ten (10) calendar days after being instructed to do so in a written notice
from the City, shall commence the Work to be done under this Contract.

7.6

If at any time, in the opinion of the Project Manager or City, proper progress is not being
maintained; changes shall be proposed in the Work Schedule and resubmitted for
consideration and approval.

7.7

If the Contractor has not completed Project Segments and is within a non-performance
penalty period, it shall not be allowed to undertake a new Project Segment until the Project
Segment in dispute is completed, unless expressly permitted by the City.

7.8

The operation of any tool, equipment, vehicle, instrument, or other noise-producing device is
prohibited to start before or continue after the hours of 7 AM and 10 PM, Monday through
Friday (except Fridays which shall be until Midnight) and 8 AM and midnight on Weekends
(except Sunday which shall be 10 PM). Violation of this requirement is Prima Facia Violation
of City Municipal Code 11-202.

7.9

No work shall be undertaken on Saturdays, Sundays and Holidays (Christmas, New Years,
Martin Luther King’s Birthday, President’s Day, Memorial Day, Independence Day, Labor Day
and Thanksgiving) without the express written approval of the City Project Manager. If it is
necessary to perform proper care, maintenance, or protection of work already completed or
of equipment used, or in the case of an emergency verbal permission may be obtained
through the Project Manager.

7.10

Night work may be established by the Contractor, as a regular procedure, with the written
permission of the City; such permission, however, may be revoked at any time by the City if
the Contractor fails to maintain adequate equipment for the proper prosecution and control of
all operations performed as part of the Work.

7.11

The Contractor shall provide 24 hours notice prior to commencing any work to the City Project
Manager. The Contractor shall communicate immediately any changes in the Work
Schedule to the Project Manager for approval by the City.

8.

DELAYS AND EXTENSIONS OF TIME

8.1

In executing the Contract, the Contractor expressly covenants and agrees that, in undertaking
the completion of the Work within the Contract Time, it has taken into consideration and made
allowances for all of the ordinary delays and hindrances incident to such Work, whether
growing out of delays in securing materials, workers, weather conditions or otherwise. No
charge shall be made by the Contractor for hindrances or delays from any cause during the
progress of the Work, or any portion thereof, included in this Contract.
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8.2

Should the Contractor, however, be delayed in the prosecution and completion of the Work
by reason of delayed shipment orders, or by any changes, additions, or omissions therein
ordered in writing by the City, or by strikes or the abandonment of the Work by the persons
engaged thereon through no fault of the Contractor, or by any act taken by the U.S.
Government such as the commandeering of labor or materials, embargoes, etc., which would
affect the fabrication or delivery of materials and/or equipment to the Work; or by neglect,
delay or default of any other contractor of the City, or delays caused by court proceedings;
the Contractor shall have no claims for damages or additional compensation or costs for any
such cause or delay; but it shall in such cases be entitled to such extension of the time
specified for the completion of the Work as the City and the Project Manager shall award in
writing on account of such delays, provided, however, that claim for such extension of time is
made by the Contractor to the City and the Project Manager in writing within one (1) week
from the time when any such alleged cause for delay shall occur.

9.

ADVERSE WEATHER:

9.1

Extensions of time for Adverse Weather shall be granted only under the conditions as
hereinafter provided.

9.2

For conditions of weather or conditions at the site, so unusual as not to be reasonably
anticipated, as determined by the Project Manager, an average or usual number of inclement
days when work cannot proceed are to be anticipated during the construction period and are
not to be considered as warranting extension of time.

9.3

“Adverse Weather” is defined as atmospheric conditions or the impact thereof at a definite
time and place, which are unfavorable to construction activities such that they prevent work
on critical activities for 50 percent or more of the Contractor's scheduled workday.

9.4

“Unusually Severe Weather” is defined as weather, which is more severe than the adverse
weather anticipated for the season, location, or activity involved.

9.5

Time Extensions for Unusually Severe Weather: In order for any request for time extension
due to Unusually Severe Weather to be valid, the Contractor must document all of the
following conditions:

9.6

 The weather experienced at the Work site during the Contract period is more severe than
the Adverse Weather anticipated for the Work location during any given month.
 The Unusually Severe Weather actually caused a delay to the completion of the Work.
 The delay must be beyond the control and without fault or negligence by the Contractor.
The following schedule of monthly-anticipated Adverse Weather delays will constitute the
baseline for monthly weather time evaluations. The Contractor's Work Schedule must reflect
these anticipated adverse weather delays in all weather affected activities:
MONTHLY ANTICIPATED ADVERSE WEATHER DELAY
WORK DAYS BASED ON FIVE (5) DAY WORK WEEK
JAN
10

FEB

MAR

APR

MAY

JUN

JUL

AUG

SEP

OCT

NOV

DEC

8

7

6

7

7

5

5

5

4

5

9
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9.7

Upon receipt of the Notice to Proceed, and continuing throughout the Contract, the Contractor
shall record on its daily construction report, the occurrence of Adverse Weather and resultant
impact to the Work Schedule.

9.8

The number of actual Adverse Weather delay days shall include days affected by actual
Adverse Weather (even if Adverse Weather occurred in the previous month), and shall be
calculated chronologically from the first to the last day of each month, and be recorded as full
workdays.

9.9

If the number of actual Adverse Weather delay days in a given month exceeds the number
of days anticipated above, the difference shall be multiplied by 7/5 to convert any qualifying
workday delays to calendar days. The resulting number of qualifying lost days shall be added
to the Contract Time.

9.10

The determination that Unusually Severe Weather occurred does not automatically mean an
extension of time will be granted. The Contractor must substantiate the Unusually Severe
Weather delayed work activities on the critical path of the Work Schedule.

9.11

Full consideration for equivalent fair weather workdays shall be given. If the number of actual
Adverse Weather delays in a given month is less than the number of days anticipated as
indicated above, the difference shall be multiplied by 7/5 to convert any workday increases
to calendar days. The resulting number of qualifying extra days will be accumulated and
subtracted from any future month's days lost due to unusually severe weather.

9.12

The net cumulative total of extra days/lost days shall not result in a reduction of Contract Time
and the date of Substantial Completion shall not be changed because of unusually favorable
weather.

9.13

In converting workdays to calendar days, fractions 0.5 and greater shall be rounded up to the
next whole number. Fractions less than 0.5 shall be dropped.

9.14

The Contractor shall summarize and report all actual Adverse Weather delay days for each
month to the Project Manager by the tenth (10th) day of the following month. A narrative
indicating the impact of Adverse Weather conditions on the Work Schedule shall be included.

9.15

Any claim for extension of time due to Unusually Severe Weather shall be submitted to the
Project Manager within 7 days of the last day of the commencement of the event giving rise
to the delay occurred. Resolution of any claim shall follow the procedures described above.

9.16

The Contractor shall include and indicate the monthly-anticipated Adverse Weather days,
listed above, in the Work Schedule. (Reference Section 7.1 for Work Schedule requirements)

9.17

The Contractor shall indicate the approved Adverse Weather days (whether less or more
than the anticipated days) in its Work Schedule updates.

10.

LIQUIDATED DAMAGES

10.1

Contractor agrees that time is of the essence and any term pertaining to Contractor timely
performing so as to achieve Total Completion within the Contract Time is a material provision
of this Contract. Further, the parties acknowledge that City’s damages in the event of delay
are difficult to ascertain and consequently agree that, in the event and to the extent that actual
date of Total Completion is delayed beyond the Contract Time for the Total Project Work or
Project Segments attributable solely or concurrently to (i) an act or omission of Contractor or
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any of its subcontractors or suppliers, or (ii) in whole or in part, to any other event or condition
within the Contractor’s reasonable control (and not for reasons solely attributable to City), the
Contractor shall be assessed a liquidated damage, and not as a penalty, in the amount set
forth in the Special Conditions for each calendar day beyond the applicable Contract Time.
Such amount shall be deducted from any amounts due Contractor under this Agreement.
10.2

Further, the Contractor agrees that, in the event Contractor does not carry out such Work at
such rates of progress as required by the Work Schedule approved by the City, the City may,
at its option and without Contractor receiving any additional compensation therefore, require
Contractor to increase the number of qualified supervisory personnel and/or workers and the
amount of equipment employed in the performance of the Work to such extent as City may
deem necessary or desirable. In addition, City, at its option, may supplement Contractor’s
manpower by entering into contracts with other contractors to perform the Work. All costs
that are incurred by City, in this regard, including reasonable attorney’s fees, shall be
deducted from any sums due Contractor or City may make demand on Contractor for
reimbursement of such costs.

11.

PAYMENT PROCEDURE

11.1

Based upon Applications for Payment submitted to the Project Manager by the Contractor
and Certificates for Payment issued by the Project Manager, the City shall make progress
payments on account of the contract sum to the Contractor as provided below and elsewhere
in the Contract Documents.

11.2

The period covered by each Application for Payment shall be one calendar month ending on
the last day of the month or on a mutually agreed date by City and Contractor.

11.3

The Contractor warrants that title to all Work covered by an Application for Payment will pass
to the City no later than the time of payment. The Contractor further warrants that upon
submittal on the first day of each month of an Application for Payment, all Work for which
payments have been received from the City shall be free and clear of liens, claims, security
interest or other encumbrances in favor of the Contractor or any other person or entity
whatsoever.

11.4

Each application for payment must be submitted with Contractor's waiver for period of
construction covered by application. Each Application for Payment will be submitted with
executed waivers from the subcontractors or sub-contractors and suppliers for the previous
period of construction covered by the previous application. The final payment application
must be submitted together with or preceded by final or complete waivers from every entity
involved with performance of the Work covered by the payment request.

11.5

The Contractor will submit waivers on forms, and executed in a manner, acceptable to City.

11.6

The Contractor shall promptly pay each Subcontractor out of the amount paid to the
Contractor because of such Subcontractor's Work the amount to which such Subcontractor
is entitled. In the event the City becomes informed that the Contractor has not paid a
Subcontractor as herein provided, the City shall have the right, but not the duty, to issue future
checks in payment to the Contractor of amounts otherwise due hereunder naming the
Contractor and such Subcontractor as joint payees. Such joint check procedure, if employed
by the City, shall be deemed payment to the Contractor but shall create no rights in favor of
any person or entity beyond the right of the named payees to payment of the check and shall
not be deemed to commit the City to repeat the procedure in the future.
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11.7

The Project Manager will, upon receipt of a written Application for Payment from the
Contractor, review the amount of Work performed during the preceding period and the value
thereof at the unit prices contracted. From the amounts so ascertained, there shall be
deducted ten percent (10%) to be retained until after final completion of the entire Work to
the satisfaction of the City. The Project Manager will submit an estimate each month to the
City for payment to the Contractor, except that no amount less than $500.00 will be submitted
unless the total amount of the Contract remaining unpaid is less than $500.00.

11.8

Deductions will be made from progress payments if the Contract includes a provision for a
lump sum or a percentage deduction. Lump sum deductions will be that portion of the stated
lump sum computed as the ratio that the amount earned bears to the Contract Price.
Percentage deductions will be computed at the stated percentage of the amount earned.

11.9

No progress payment, nor any use or occupancy of the Work by the City, shall be interpreted
to constitute an acceptance of any Work not in strict accordance with this Contract.

11.10 The City may decline to make payment, may withhold funds, and, if necessary, may demand
the return of some or all of the amounts previously paid to the Contractor, to protect the City
from loss because of:
 Defective Work not remedied by the Contractor;
 Claims of third parties against the City or the City's property;
 Failure by the Contractor to pay Subcontractors or others in a prompt and proper fashion;
 Evidence that the balance of the Work cannot be completed in accordance with the
Contract for the unpaid balance of the Contract Price;
 Evidence that the Work will not be completed in the time required for substantial or final
completion;
 Persistent failure to carry out the Work in accordance with the Contract;
 Damage to the City or a third party to whom the City is, or may be, liable;
 Evidence that the Work is not progressing according to agreed upon schedule by both
parties.
11.11 In the event that the City makes written demand upon the Contractor for amounts previously
paid by the City as contemplated in this subparagraph, the Contractor shall promptly comply
with such demand and refund such monies to the City.
11.12 Neither the observation by the City or any of the City's officials, employees, or agents, nor
any order by the City for payment of money, nor any payment for, or acceptance of, the whole
or any part of the Work by the City or Project Manager, nor any extension of time, nor any
possession taken by the City or its employees, shall operate as a waiver of any provision of
this Contract, or of any power herein reserved to the City, or any right to damages herein
provided, nor shall any waiver of any breach in this Contract be held to be a waiver of any
other or subsequent breach.
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12.

COMPLETION AND FINAL PAYMENT

12.1

Upon Total Completion, when the Contractor is ready for a final inspection of the Total Project
Work, it shall notify the City and the Project Manager thereof in writing. Thereupon, the
Project Manager will make final inspection of the Work and, if the Work is complete in
accordance with this Contract, the Project Manager will promptly issue a final Certificate for
Payment certifying to the City that the Work is complete and the Contractor is entitled to the
remainder of the unpaid Contract Price, less any amount withheld pursuant to this Contract.
If the Project Manager is unable to issue its final Certificate for Payment and is required to
repeat its final inspection of the Work, the Contractor shall bear the cost of such repeat final
inspection(s), which cost may be deducted by the City from the Contractor's full payment.

12.2

The Contractor shall not be entitled to any payment unless and until it submits to the Project
Manager its affidavit that all payrolls, invoices for materials and equipment, and other
liabilities connected with the Work for which the City, or the City's property might be
responsible, have been fully paid or otherwise satisfied; releases and waivers of lien from all
Subcontractors and Suppliers of the Contractor and of any and all other parties required by
the City; and consent of Surety, if any, to final payment. If any third party fails or refuses to
provide a release of claim or waiver of lien as required by the City, the Contractor shall furnish
a bond satisfactory to the City to discharge any such lien or indemnify the City from liability.

12.3

The City shall make final payment of all sums due the Contractor within thirty days of the
Project Manager's execution of a final Certificate for Payment.

12.4

Acceptance of final payment shall constitute a waiver of all claims against the City by the
Contractor except for those claims previously made in writing against the City by the
Contractor, pending at the time of final payment, and identified in writing by the Contractor as
unsettled at the time of its request for final inspection.

13.

CLAIMS BY THE CONTRACTOR

13.1

All Contractor claims shall be initiated by written notice and claim to the Project Manager.
Such written notice and claim must be furnished within seven calendar days after occurrence
of the event, or the first appearance of the condition, giving rise to the claim.

13.2

The Contractor shall diligently proceed with performance of this Contract whether or not there
be such a claim pending and the City shall continue to make payments to the Contractor in
accordance with this Contract. The resolution of any claim shall be reflected by a Change
Order executed by the City, the Project Manager and the Contractor.

13.3

Should concealed and unknown conditions which could not, with reasonable diligence, have
been discovered in the performance of the Work (a) below the surface of the ground or (b) in
an existing structure differ materially with the conditions indicated by this Contract, or should
unknown conditions of an unusual nature differing materially from those ordinarily
encountered in the area and generally recognized as inherent in Work of the character
provided by this Contract, be encountered, the Contract Price shall be equitably adjusted by
the Change Order upon the written notice and claim by either party made within seven (7)
days after the first observance of the condition. As a condition precedent to the City having
any liability to the Contractor for concealed or unknown conditions, the Contractor must give
the City written notice of, and an opportunity to observe, the condition prior to disturbing it.
The failure by the Contractor to make the written notice and claim as provided in this
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Subparagraph shall constitute a waiver by the Contractor of any claim arising out of or relating
to such concealed or unknown condition.
13.4

If the Contractor wishes to make a claim for an increase in the Contract Price, as a condition
precedent to any liability of the City therefore, the Contractor shall give the City written notice
of such claim within seven (7) days after the occurrence of the event, or the first appearance
of the condition, giving rise to such claim. Such notice shall be given by the Contractor before
proceeding to execute any additional or changed Work. The failure by the Contractor to give
such notice and to give such notice prior to executing the Work shall constitute a waiver of
any claim for additional compensation.

13.5

The City reserves the right to increase or decrease quantities, and alter the details of
construction including grade and alignment as the Project Manager may consider necessary
or desirable, by approved Change Order. Such modifications shall not invalidate the Contract
nor release the surety. Unless such alterations and increases or decreases change the total
cost of the Work, based on the originally estimated quantities and the unit prices bid, by more
than 25 percent, or change the total cost of any major item, based on the originally estimated
quantities and the unit price bid, by more than 25 percent, the Contractor shall perform the
work altered, increased or decreased, at a negotiated price or prices. (A major item shall
mean any bid item, the total cost of which exceeds 12-1/2 percent of the total Contract Price
based on the proposed quantity and the contract unit price).

13.6

When the alterations cause an increase or decrease in excess of the 25 percent indicated
above, either the Contractor or the Project Manager may request an adjustment of the unit
price to be paid for the item or items.

13.7

If a mutually agreeable adjustment cannot be obtained, the City reserves the right to
terminate the Contract as it applies to the items in question and make such arrangements as
may be deemed necessary to complete the Work.

13.8

In connection with any claim by the Contractor against the City for compensation in excess
of the Contract Price, any liability of the City for the Contractor's costs shall be strictly limited
to direct costs incurred by the Contractor and shall not include standby costs, indirect costs
or consequential damages of the Contractor. The City shall not be liable to the Contractor for
claims of third parties.

13.9

If the Contractor is delayed in progressing any task which at the time of the delay is then
critical or which during the delay becomes critical, as the sole result of any act or neglect to
act by the City or someone acting in the City's behalf, or by changes ordered in the Work,
unusual delay in transportation, unusually adverse weather conditions not reasonably
anticipated, fire or any causes beyond the Contractor's control, then the date for achieving
Final Acceptance of the Work shall be extended upon the written notice and claim of the
Contractor to the City, for such reasonable time as the City may determine. Any notice and
claim for an extension of time by the Contractor shall be made not more than seven calendar
days after the occurrence of the event or the first appearance of the condition-giving rise to
the claim and shall set forth in detail the Contractor's basis for requiring additional time in
which to complete the Work. In the event the delay to the Contractor is a continuing one, only
one notice and claim for additional time shall be necessary. If the Contractor fails to make
such claim as required in this subparagraph, any claim for an extension of time shall be
waived.

Construction Contract
23451384v2 ndo

Page 17 of 29

ROAV0005 | 2019 CARS PROGRAM

MARCH 2019

13.10 The Contractor shall delay or suspend the progress of the work or any part thereof, whenever
so required by written order of the City, and for such periods of time as required; provided,
that in the event of such delay or delays or of such suspension or suspensions of the progress
of the work, or any part thereof, the time for completion of work so suspended or of work so
delayed by such suspension or suspensions shall be extended for a period equivalent to the
time lost by reason of such suspension or suspensions; but such order of the City or Project
Manager shall not otherwise modify or invalidate in any way, any of the provisions of this
Contract. In the event that the work shall be stopped by written order of the City, any expense,
which, in the sole opinion and judgment of the City, is caused by the City, shall be paid by the
City to the Contractor.
13.11 In executing the Contract Documents, the Contractor expressly covenants and agrees that,
in undertaking to complete the Work within the time herein fixed, it has taken into
consideration and made allowances for all hindrances and delays incident to such work,
whether growing out of delays in securing materials or workers or otherwise. No charge shall
be made by the Contractor for hindrances or delays from any cause during the progress of
the work, or any portion thereof, included in this Contract, except as provided herein.
13.12 In addition to the Project Manual particular to Mobilization found elsewhere in this document,
additional mobilization shall not be compensable for work outside of the designated areas for
work deemed essential by the City. A quantity of work equal to as much as 10% of the total
Contract may be required to be performed beyond the boundaries of the designated work
areas
14.

CHANGES IN THE WORK

14.1

Changes in the Work within the general scope of this Contract, consisting of additions,
deletions, revisions, or any combination thereof, may be ordered without invalidating this
Contract, by Change Order or by Field Order.

14.2

The Project Manager shall have authority to order minor changes in the Work not involving a
change in the Contract Price or in Contract Time and consistent with the intent of the Contract.
Such changes shall be effected by verbal direction and then recorded on a Field Order and
shall be binding upon the Contractor. The Contractor shall carry out such Field Orders
promptly.

14.3

Any change in the Contract Price resulting from a Change Order shall be by mutual
agreement between the City and the Contractor as evidenced by the change in the Contract
Price being set forth in the Change Order, and, together with any conditions or requirements
related thereto, being initialed by both parties.

14.4

If no mutual agreement occurs between the City and the Contractor relative to a change in
the Work, the Contractor shall proceed with the Work that is the subject of the Change Order,
and the change in the Contract Price, if any, shall then be determined by the Project Manager
on the basis of the reasonable expenditures or savings of those performing, deleting or
revising the Work attributable to the change, including, in the case of an increase or decrease
in the Contract Price, a reasonable allowance for direct job site overhead and profit. In such
case, the Contractor shall present, in such form and with such content to the City, as the
Project Manager requires, an itemized accounting of such expenditures or savings, plus
appropriate supporting data for inclusion in a Change Order. Reasonable expenditures or
savings shall be limited to the following: reasonable costs of materials, supplies or
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equipment, including delivery costs, reasonable costs of labor, including social security, old
age and unemployment insurance, fringe benefits required by agreement or custom, and
worker's compensation insurance, reasonable rental costs of machinery and equipment
exclusive of hand tools, whether rented from the Contractor or others, permit fees, and sales,
use or other taxes related to the Work, and reasonable cost of direct supervision and job site
field office overhead directly attributable to the change. In no event shall any standby time or
any expenditure or savings associated with the Contractor's home office or other non-job site
overhead expense be included in any change in the Contract Price. Further, in no event shall
the Contractor's overhead expense exceed ten (10%) percent of the reasonable
expenditures. Pending final determination of reasonable expenditures or savings to the City,
payments on account shall be made to the Contractor on the Project Manager's Certificate
for Payment.
14.5

If unit prices are provided in the Contract, and if the quantities contemplated are so changed
in a proposed Change Order that the application of such unit prices to the quantities of Work
proposed would cause substantial inequity to the City or to the Contractor, the applicable unit
prices shall be equitably adjusted.

14.6

The execution of a Change Order by the Contractor shall constitute conclusive evidence of
the Contractor's agreement to the ordered changes in the Work, this Contract as thus
amended, the Contract Price and the Contract Time. The Contractor, by executing the
Change Order, waives and forever releases any claim including impact against the City for
additional time or compensation for matters relating to or arising out of or resulting from the
Work included within or affected by the executed Change Order.

15.

INSURANCE AND BONDS.

15.1

The Contractor shall secure and maintain, throughout the duration of the agreement,
insurance (on an occurrence basis unless otherwise agreed to) of such types and in at least
such amounts as required herein. Contractor shall provide certificates of insurance and
renewals thereof on forms acceptable to the City. The City shall be notified by receipt of
written notice from the insurer or the Contractor at least thirty (30) days prior to material
modification or cancellation of any policy listed on the Certificate.

15.2

The Contractor, upon receipt of notice of any claim in connection with this Agreement, shall
promptly notify the City, providing full details thereof, including an estimate of the amount of
loss or liability. The Contractor shall monitor and promptly notify the City of any reduction in
limits of protection afforded under any policy listed in the Certificate (or otherwise required by
the Contract Documents) if the Contractor’s limits of protection shall have been impaired or
reduced to such extent that the limits fall below the minimum amounts required herein. The
Contractor shall promptly reinstate the original limits of liability required hereunder and shall
furnish evidence thereof to the City.

15.3

Minimum Requirements Commercial General Liability Policy Limits –
General Aggregate:
Products / Completed Operations Aggregate:
Personal & Advertising Injury:
Each Occurrence:

$2,000,000
$2,000,000
$1,000,000
$1,000,000

Policy MUST include the following conditions:
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A.

Pollution Liability (Applicable only to contracts involving pollutants such as asbestos
& lead abatement, sludge or other waste abatement, etc.)

B.

NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED”

Automobile Liability Policy shall protect the Contractor against claims for bodily injury and/or
property damage arising from the ownership or use of any owned, hired and/or non-owned
vehicle.
Limits (Same as Commercial General Liability) –
Combined Single Limits, Bodily Injury and Property Damage - Each Accident:
Policy MUST include the following condition:
NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED”

15.5

Umbrella Liability. The Umbrella / Excess Liability must be at least as broad as the underlying
general liability and automobile liability policies.
Limits –

15.6

Each Occurrence

$1,000,000

General Aggregate

$1,000,000

Workers' Compensation. This insurance shall protect the Contractor against all claims under
applicable state workers' compensation laws. The Contractor shall also be protected against
claims for injury, disease or death of employees which, for any reason, may not fall within the
provisions of workers' compensation law. The policy limits shall not be less than the following:
Workers' Compensation:

Statutory

Employer's Liability:

15.7

Bodily Injury by Accident

$100,000 each accident

Bodily Injury by Disease

$500,000 policy limit

Bodily Injury by Disease

$100,000 each employee

The City will only accept coverage from an insurance carrier who offers proof that it:
Is authorized to do business in the State of Kansas;
Carries a Best's policy holder rating of A- or better; and
Carries at least a Class VIII financial rating, or
Is a company mutually agreed upon by the City and Contractor.

15.8

Subcontractor’s Insurance. If a part of the Agreement is to be sublet, the Contractor shall
either:
A.

Cover all subcontractor’s in its insurance policies, or

B.

Require each subcontractor not so covered to secure insurance which will protect
subcontractor against all applicable hazards or risks of loss as and in the minimum
amounts designated.
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Whichever option is chosen, Contractor shall indemnify and hold harmless the City
as to any and all damages, claims or losses, including attorney's fees, arising out
of the acts or omissions of its Subcontractors.
15.9

Prior to commencing any work, Contractor shall provide City with certificates evidencing that
(1) all Contractor’s insurance obligations required by the contract documents are in full force
and in effect and will remain in effect until Contractor has completed all of the work and has
received final payment from City and (2) no insurance coverage will be canceled, renewal
refused, or materially changed unless at least thirty (30) days prior written notice is given to
City. Contractor’s property insurance shall not lapse or be canceled if City occupies a portion
of the work. Contractor shall provide City with the necessary endorsements from the
insurance company prior to occupying a portion of the work.

15.10 Waiver of Subrogation. All insurance coverage required herein shall contain a waiver of
subrogation in favor of the City. Contractor's insurance policies shall be endorsed to indicate
that Contractor’s insurance coverage is primary and any other insurance maintained by City
is non-contributing as respects the work of Contractor.
15.11 Additional Insurance. Excess Liability coverage or additional insurance covering special
hazards may be required on certain projects. Such additional insurance requirements shall
be as specified in Special Conditions.
15.12 Bonds and Other Performance Security. Contractor shall provide a Performance Bond,
Maintenance Bond and a Statutory Bond in the amount of one hundred percent (100%) of
the Contract Price to cover the entire scope of Work and any other specific performance
security that may be indicated in this Contract. With each bond there shall be filed with the
City one copy of “Power of Attorney” certified to include the date of the bonds.
16.

INDEMNITY

16.1

For purposes of indemnification requirements as set forth throughout the Contract, the
following terms shall have the meaning set forth below:
“The Contractor” means and includes Contractor, all of his/her affiliates and subsidiaries,
his/her Subcontractors and material men and their respective servants, agents and
employees; and “Loss” means any and all loss, damage, liability or expense, of any nature
whatsoever, whether incurred as a judgment, settlement, penalty, fine or otherwise
(including attorney’s fees and the cost of defense), in connection with any action,
proceeding, demand or claim, whether real or spurious, for injury, including death, to any
person or persons or damages to or loss of, or loss of the use of, property of any person,
firm or corporation, including the parties hereto, which arise out of or are connected with,
or are claimed to arise out of or be connected with, the performance of this Contract
whether arising before or after the completion of the work required hereunder.

16.2

For purposes of this Contract, and without in any way limiting indemnification obligations that
may be set forth elsewhere in the Contract, the Contractor hereby agrees to indemnify,
defend and hold harmless the City from any and all Loss where Loss is caused or incurred
or alleged to be caused or incurred in whole or in part as a result of the negligence or other
actionable fault of the Contractor, his/her employees, agents, Subcontractors and suppliers.

16.3

It is agreed as a specific element of consideration of this Contract that this indemnity shall
apply notwithstanding the joint, concurring or contributory or comparative fault or negligence
of the City or any third party and, further, notwithstanding any theory of law including, but not
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limited to, a characterization of the City’s or any third party’s joint, concurring or contributory
or comparative fault or negligence as either passive or active in nature.
16.4

Nothing in this section shall be deemed to impose liability on the Contractor to indemnify the
City for Loss when the negligence or other actionable fault the City is the sole cause of Loss.

16.5

With respect to the City’s rights as set forth herein, the Contractor expressly waives all
statutory defenses, including, but not limited to, those under workers compensation,
contribution, comparative fault or similar statutes to the extent said defenses are inconsistent
with or would defeat the purpose of this section.

17.

SUCCESSORS AND ASSIGNS

17.1

The City and Contractor bind themselves, their successors, assigns and legal representatives
to the other party hereto and to successors, assigns and legal representatives of such other
party in respect to covenants, agreements and obligations contained in this Contract.

17.2

The Contractor shall not assign or sublet the work, or any part thereof, without the previous
written consent of the City, nor shall it assign, by power of attorney or otherwise, any of the
money payable under this Contract unless by and with the like written consent of the City. In
case the Contractor assigns all, or any part of any moneys due or to become due under this
Contract, the instrument of assignment shall contain a clause substantially to the affect that
it is agreed that the right of the assignee in and to any moneys due or to become due to the
Contractor shall be subject to all prior liens of all persons, firms and corporations for services
rendered or materials supplied for the performance of the Work called for in this Contract.

17.3

Should any Subcontractor fail to perform in a satisfactory manner, the work undertaken, its
subcontract shall be immediately terminated by the Contractor upon notice from the City.
Performing in an unsatisfactory manner is defined as consistently having more than 10% of
work unacceptable. The Contractor shall be as fully responsible to the City for the acts and
omissions of the subcontractors, and of persons either directly or indirectly employed by
them, as Contractor is for the acts and omissions of persons directly employed. Nothing
contained in this Contract shall create any contractual relations between any Subcontractor
and the City, nor shall anything contained in the Contract Documents create any obligation
on the part of the City to pay or to see to the payment of any sums due any Subcontractor.

17.4

The Contractor shall not award subcontracts which total more than forty-five (45%) of the
Contract Price and shall perform within its own organization work amounting to not less than
fifty-five percent (55%) of the total Contract Price. Approval by the City of any Subcontractor
shall not constitute a waiver of any right of the City to reject Defective Work, material or
equipment not in compliance with the requirements of the Contract Documents. The
Contractor shall not make any substitution for any Subcontractor accepted by the City unless
the City so agrees in writing.

17.5

The Contractor shall not subcontract, sell, transfer, assign or otherwise dispose of the
Contract or any portion thereof without previous written consent from the City. In case such
consent is given, the Contractor, shall be permitted to subcontract a portion thereof, but shall
perform with his/her own organization work amounting to not less than fifty five (55%) of the
total Contract Price. No subcontracts, or other transfer of Contract, shall release the
Contractor of its liability under the Contract and bonds applicable thereto.
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17.6

The Contractor shall cause appropriate provisions to be inserted in all subcontracts relative
to the Work to bind Subcontractors to the Contractor by the terms of the Contract Documents
insofar as applicable to the work of the Subcontractor and to give the Contractor the same
power to terminate any Subcontract as the City has to terminate the Contractor under any
provisions of the Contract Documents.

17.7

Prior to the City’s approval of the Contract bid, the successful bidder shall submit to the City
for acceptance, a list of names of all Subcontractors proposed for portions of the work and
shall designate which work each is to perform.

17.8

The City shall, prior to the City’s approval of the Contract bid, notify the successful bidder, in
writing, if the City, after due investigation, has reasonable objection to any Subcontractor on
such list, and the Contractor shall substitute a Subcontractor acceptable to the City at no
additional cost to the City or shall be allowed to withdraw his/her Bid, and the City shall either
re-bid the Work or accept the next best lowest and responsible bidder. The failure of the City
to make objection to a Subcontractor shall constitute an acceptance of such Subcontractor
but shall not constitute a waiver of any right of the City to reject Defective Work, material or
equipment not in conformance with the requirements of the Project Manual.

18.

NON-DISCRIMINATION LAWS

18.1

The Contractor agrees that:
A.

The Contractor shall observe the provisions of the Kansas Act Against Discrimination
(K.S.A. 44-1001 et seq.) and shall not discriminate against any person in the
performance of Work under the present contract because of race, religion, color, sex,
disability, national origin, ancestry or age;

B.

In all solicitations or advertisements for employees, the Contractor shall include the
phrase, "equal opportunity employer," or a similar phrase to be approved by the
Kansas Human Rights Commission (Commission);

C.

The Contractor further agrees that it shall abide by the Prairie Village Non
Discrimination Code (Section 5-801 et seq) and shall not discriminate against any
person in the performance of Work under the present contract because of sexual
orientation or gender identity. If the City determines that the Contractor has violated
any applicable provision of any local, state or federal law, or has discriminated against
any person because of race, religion, color, sex, sexual orientation, gender identity,
disability, age, national origin, or ancestry, such violation and/or discrimination shall
constitute a breach of contract and the City may cancel, terminate or suspend this
agreement in whole or in part. The parties do not intend this provision to subject any
party to liability under local, state or federal laws unless it applies.

D.

If the Contractor fails to comply with the manner in which the Contractor reports to the
commission in accordance with the provisions of K.S.A. 44-1031 and amendments
thereto, the Contractor shall be deemed to have breached the present contract and it
may be cancelled, terminated or suspended, in whole or in part, by the contracting
agency;

E.

If the Contractor is found guilty of a violation of the Kansas Act Against Discrimination
under a decision or order of the Commission which has become final, the Contractor
shall be deemed to have breached the present contract and it may be cancelled,
terminated or suspended, in whole or in part, by the contracting agency; and
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F.

The Contractor shall include the provisions of Subsections A through D in every
subcontract or purchase order so that such provisions will be binding upon such
Subcontractor or vendor.

G.

The provisions of this Section shall not apply to a contract entered into by a
Contractor: (1) Who employs fewer than four employees during the term of such
contract; or (2) Whose contracts with the City cumulatively total $5,000 or less during
the fiscal year of the City.

18.2

The Contractor further agrees that it shall abide by the Kansas Age Discrimination In
Employment Act (K.S.A. 44-1111 et seq.) and the applicable provision of the Americans With
Disabilities Act (42 U.S.C. 12101 et seq.) as well as all other federal, state and local laws.

19.

FEDERAL LOBBYING ACTIVITIES
[THIS PROVISION ONLY APPLIES IF THE CITY IS RECEIVING FEDERAL FUNDS]

19.1

31 USCS Section 1352 requires all subgrantees, Contractors, Subcontractors, and
consultants/Architects who receive federal funds via the City to certify that they will not use
federal funds to pay any person for influencing or attempting to influence a federal agency or
Congress in connection with the award of any federal contract, grant, loan, or cooperative
agreements.

19.2

In addition, contract applicants, recipients, and subrecipients must file a form disclosing any
expenditure they make for lobbying out of non-federal funds during the contract period.

19.3

Necessary forms are available from the City and must be returned to the City with other
Contract Documents. It is the responsibility of the general contractor to obtain executed forms
from any Subcontractors who fall within the provisions of the Code and to provide the City
with the same.

20.

RELATIONS WITH OTHER CONTRACTORS:

20.1

The Contractor shall cooperate with all other contractors who may be performing work on
behalf of the City, and workers who may be employed by the City, or any other entity on any
work in the vicinity of the Work to be done under this Contract, and the Contractor shall so
conduct his/her operations as to interfere to the least possible extent with the work of such
contractors or workers. The Contractor shall be responsible for any injury or damage, that
may be sustained by other contractors, workers, their work or employees of the City, because
of any fault or negligence on the Contractor's part, and shall, at his/her own expense, repair
or pay for such injury or damage. If the work of the Contractor is delayed because of any acts
or omissions of any other Contractor or Contractors, the Contractor shall have no claim
against the City on that account other than for an extension of time.

20.2

When two or more Contracts are being executed at one time in such manner that work on
one Contract may interfere with that on another, the City shall decide which Contractor shall
progress at which time.

20.3

Other projects the Contractor may have to coordinate shall be listed in the Special Conditions.
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20.4

When the territory of one Contract is the necessary or convenient means of access for the
transportation or movement of workers, materials, or appliances required for the execution of
another Contract, such privileges of access or any other responsible privilege may be granted
by the City to the Contractor so desiring, to the extent such may be reasonably necessary.

20.5

Upon execution of the Contract, the Contractor shall furnish the City, in writing, the names of
persons or entities proposed by the Contractor to act as a Subcontractor on the Work. The
City shall promptly reply to the Contractor, in writing, stating any objections the City may have
to such proposed Subcontractor. The Contractor shall not enter into a Subcontract with a
proposed Subcontractor with reference to whom the City has made timely objection. The
Contractor shall not be required to Subcontract with any party to whom the Contractor has
objection.

21.

RIGHT OF CITY TO TERMINATE

21.1

If the Contractor persistently or repeatedly refuses or fails to prosecute the Work in a timely
manner, or supply enough properly skilled workers, supervisory personnel or proper
equipment or materials, or if it fails to make prompt payment to Subcontractors or for materials
or labor, or persistently disregards laws, ordinances, rules, regulations or orders of any public
authority having jurisdiction, or if this Contract is assigned by Contractor without authorization
or if Contractor is adjudged as bankrupt, or if a general assignment of assets be made for the
benefit of creditors; or if a receiver is appointed, or otherwise is guilty of a substantial violation
of a provision of this Contract, then the City may by written notice to the Contractor, without
prejudice to any right or remedy, terminate the employment of the Contractor and take
possession of the site and of all materials, equipment, tools, construction equipment and
machinery thereon owned by the Contractor and may finish the Work by whatever methods
it may deem expedient. In such case, the Contractor and its surety shall be liable to the City
for all excess cost sustained by the City because of such prosecution and completion
including any additional legal, Project Manager or bid-letting costs therefore. In such case,
the Contractor shall not be entitled to receive further payment. In the event the Contractor is
found in a court of law to have been wrongfully terminated for cause, then such termination
shall be deemed a termination for convenience and the Contractor shall be compensated as
provided herein. Any termination of the Agreement for alleged default by Contractor that is
ultimately determined to be unjustified shall automatically be deemed a termination for
convenience of the City.

21.2

The City, within its sole discretion, may elect to terminate the Contract with the Contractor for
convenience upon three (3) days written Notice to Contractor. In the event of such
termination, Contractor shall cease immediately all operations and shall be compensated for
all work performed as of the date of termination in accordance with the terms of payment in
this contract. Contractor shall not be entitled to any anticipatory profits, consequential
damages or other costs other than direct costs of demobilization.

22.

MISCELLANEOUS:

22.1

The Contractor warrants to the City that all labor furnished to progress the Work under the
Contract will be competent to perform the tasks undertaken, that the product of such labor
will yield only first-class results, that materials and equipment furnished will be of good quality
and new unless otherwise permitted by this Contract, and that the Work will be of good
quality, free from faults and defects and in strict conformance with the Project Manual. All
Work not conforming to these requirements may be considered defective.
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22.2

The Contractor shall obtain and pay for all permits, fees and licenses necessary or ordinary
for the Work. The Contractor shall comply with all lawful requirements, including federal and
state laws, City and County laws and ordinances and building codes, applicable to the Work
and shall give and maintain copies of all notices required by applicable law pertaining to the
Work.

22.3

Provision for Emergencies. Whenever, in the opinion of the City, the Contractor has not taken
sufficient precaution for the safety of the public or the protection of the Work to be constructed
under this Contract, or of adjacent structures or property which may be injured by process of
construction, and whenever, in the opinion of the City, an emergency shall arise and
immediate action shall be considered necessary in order to protect property interests and to
avoid personal injury and/or death, then the City, with or without notice to the Contractor, shall
provide suitable protection to the said interests by causing such Work to be done and
materials to be furnished at places as the City may consider necessary and adequate. The
cost and expense of such Work and material so furnished shall be borne by the Contractor
and, if the same shall not be paid on presentation of the bills therefore, such costs shall be
deducted from any amounts due or to become due the Contractor. The performance of such
emergency Work shall in no way relieve the Contractor of responsibility for damages which
may occur during or after such precaution has been duly taken.

22.4

Both the business address of the Contractor given in the Bid or proposal upon which this
Contract is founded, and the Contractor's Office near the Work, is hereby designated as the
places to which all notices, letters, and other communications to the Contractor may be
mailed or delivered. The delivering at either of the above named addresses, or depositing in
any mailbox regularly maintained by the Post Office, of any notice, letter or other
communication so addressed to the Contractor, and the date of said service shall be the date
of such delivery or mailing. Such addresses may be changed at any time by an instrument
in writing, executed by the Contractor, presented, and delivered to the Project Manager and
to the City. Nothing herein contained shall be deemed to preclude or render inoperative the
service of any notice, letter, or communication upon the Contractor personally.

22.5

It is mutually agreed by and between the parties to this Contract that all royalties and fees for
and in connection with patents, or patent infringement, claims for materials, articles,
apparatus, devices or equipment (as distinguished from processes) used in or furnished for
the work shall be included in the Contract Price and the Contractor shall satisfy all demands
that may be made at any time for such, and the Contractor shall at its cost and expense,
defend any and all suits or proceedings that may be instituted at any time against the City for
infringement or alleged infringement of any such patents involved in the work, and Contractor
shall pay any award of damages.

22.6

The right of general administration of the City shall not make the Contractor an agent of the
City, and the liability of the Contractor for all damages to persons, firms, and corporations,
arising from the Contractor's execution of the Work, shall not be lessened because of such
general administration, but as to all such persons, firms, and corporations, and the damages,
if any, to them or their property. The Contractor herein is an independent Contractor in
respect to the work.

22.7

For a period of time, from the inception of the Contract to three (3) years from the date of final
payment under the Contract, the Contractor and subcontractors shall maintain books,
accounts, ledgers, invoices, drafts, pages and other records pertaining to the performance of
this Contract. At all reasonable times during this period these records shall be available within
the State of Kansas at a field or permanent business office for inspection by authorized
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representatives of the City or of any other agency, which has contributed funds in connection
with the Contract or to which the City is obligated to make such inspections available. In
addition, this requirement shall be included in all subcontracts entered into in connection with
this Contract.
22.8

Titles, subheadings used herein, and other Contract Documents are provided only as a
matter of convenience and shall have no legal bearing on the interpretation of any provision
of the Contract Documents.

22.9

No waiver of any breach of this Contract shall be construed to be a waiver of any other
subsequent breach.

22.10 Should any provision of this Agreement or other Contract Documents be determined to be
void, invalid, unenforceable or illegal for whatever reason, such provision(s) shall be null and
void; provided, however, that the remaining provisions of this Agreement and/or the other
Contract Documents shall be unaffected thereby and shall continue to be valid and
enforceable.
22.11 Without in any manner limiting Contractor’s responsibilities as provided elsewhere in the
Contract Documents, the Contractor shall assume full responsibility for the protection of all
public and private property, structures, sewers, and utilities, for both above ground and
underground facilities, along, beneath, above, across or near the site or sites of the Work
being performed under this Agreement, or which are in any manner affected by the
prosecution of the Work or the transportation of men/women or materials in connection
therewith. Barriers shall be kept in place at all times to protect persons other than those
engaged on or about the Work from accident, and the Contractor will be held responsible for
all accidents to persons or property resulting from the acts of Contractor or its employees.
22.12 The Contractor shall keep fully informed of all existing and current regulations of the City,
county, state, and federal laws, which in any way limit or control the actions or operations of
those engaged upon the work, or affecting materials supplied, to or by them. The Contractor
shall at all times observe and comply with all ordinances, laws, and regulations, and shall
protect and indemnify the City and the City's officers and agents against any claims or liability
arising from or based on any violation of the same.
22.13 Nothing contained in the Contract Documents shall create, or be interpreted to create, privity
or any other contractual agreement between the City and any person or entity other than the
Contractor.
22.14 Duties and obligations imposed by the Contract Documents, rights, and remedies available
hereunder shall be in addition to and not a limitation of duties, obligations, rights and remedies
otherwise imposed or available by law.
22.15 No action or failure to act by the City, Project Manager or Contractor shall constitute a waiver
of a right or duty afforded them under the Contract, nor shall such action or failure to act
constitute approval or acquiescence in a breach hereunder, except as may be specifically
agreed in writing.
22.16 Contractor specifically acknowledges and confirms that: (i) it has visited the site, made all
inspections it deems appropriate and has read and fully understands the Contract
Documents, including all obligations and responsibilities undertaken by it as specified herein
and in other Contract Documents and knowingly accepts the same; (ii) it has furnished copies
of all Contract Documents to its insurance carrier(s) and its surety(ies); and (iii) its insurance
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carrier(s) and surety(ies) agree to be bound as specified herein, in the Contract Documents
and in the insurance policy(ies) and bonds as to liability and surety coverage.
22.17 It is specifically agreed between the parties executing this Agreement that the Contract
Documents are not intended to create any third party beneficiary relationship nor authorize
anyone not a party to this Agreement to maintain a suit for personal injuries or property
damage pursuant to the terms or provisions of this Agreement. The duties, obligations and
responsibilities of the parties to this Agreement with respect to third parties shall remain as
imposed by law.
22.18 This Agreement is entered into, under and pursuant to, and is to be construed and
enforceable in accordance with the laws of the State of Kansas. Venue of any litigation arising
in connection with this Agreement shall be the State courts of Johnson County, Kansas.
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IN WITNESS WHEREOF, the City has caused this Agreement to be executed in its behalf,
thereunto duly authorized, and the said Contractor has executed five (5) counterparts of this
Contract in the prescribed form and manner, the day and year first above written.
CITY OF PRAIRIE VILLAGE
By:

(signed)

J. M. FAHEY CONSTRUCTION COMPANY

(typed company name)
By:

(signed)

Eric Mikkelson

Andrew M. Fahey
(typed name)

Mayor

Vice-President
(typed title)

City of Prairie Village

J. M. Fahey Construction Company
(typed company name)

7700 Mission Road

408 High Grove Road
(typed address)

Prairie Village, Kansas 66208

Grandview, Missouri 64030
(typed city, state, zip)
816-763-3010
(typed telephone number)

(date of execution)

(date of execution)

SEAL

ATTEST:

APPROVED BY:

City Clerk, Adam Geffert

City Attorney, David Waters

(If the Contract is not executed by the President of the Corporation, general partner of the
Partnership, or manager of a limited liability company, please provide documentation, which
authorizes the signatory to bind the corporation, partnership or limited liability company. If a
corporation, the Contractor shall furnish the City a current certificate of good standing, dated within
ten (10) days of the date of this Contract.)
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PUBLIC WORKS DEPARTMENT
Council Meeting Date: May 6,2019
COU2019COU2019-29: CONSIDER APPROVAL OF A CONTRACT WITH McANANY
CONSTRUCTION FOR THE 2019 UBAS PROGRAM (UBAS2019).
(UBAS2019).
RECOMMENDATION
Move to authorize the Mayor to sign the Construction Contract with McAnany
Construction, Inc. for the 2019 UBAS Program (UBAS2019) for $400,000.
BACKGROUND
Ultra-thin bonded asphalt surface (UBAS) is an asphalt surface treatment used to help
extend the life of a road by placing a thin overlay onto a prepared asphalt surface. The
overlay can disperse water quickly off the surface, which reduces roadway spray from
vehicles and provides greater visibility in wet weather.
On March 29, 2019, the office of the City Clerk opened bids for the 2019 UBAS Program.
One bid was received:
McAnany Construction

$ 465,400.25

Engineer’s Estimate

$ 399,859.30

City staff has reviewed the bid for accuracy, including comparison to other local
agencies, and recommends awarding to the project to McAnany Construction. The
project is over the engineer’s estimate, however the project award will be at the
budgeted amount of $400,000. The substantial difference in the bid and the engineer’s
estimate is the cost of the repair prior to the UBAS. In 2017, this cost was $85 per ton
and in 2019 the cost was elevated to $155 per ton. This increase in cost is consistent
with other agencies recent bid openings.
There is $400,000 budgeted for the construction of this project and the contract will be
awarded for that amount. Locations of repairs will be adjusted (decreased) to utilize the
$400,000 budget.
FUNDING SOURCE
Funding is available in the Capital Infrastructure Program Project UBAS2019.
ATTACHMENTS
1. Construction Agreement with McAnany Construction.
2. UBAS2019 Map
PREPARED BY
Melissa Prenger, Senior Project Manager
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CONSTRUCTION AGREEMENT

UBAS2019
2019 UBAS Program

BETWEEN
CITY OF PRAIRIE VILLAGE, KS
AND
McANANY CONSTRUCTION, INC.

Bid Bond
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CONSTRUCTION CONTRACT
FOR
UBAS2019 | 2019 UBAS Program
BETWEEN
THE CITY OF PRAIRIE VILLAGE, KANSAS
AND
McANANY CONSTRUCTION, INC.
THIS AGREEMENT, is made and entered into this ____ day of _______________, 2019 by and
between the City of Prairie Village, Kansas, hereinafter termed the “City”, and McAnany
Construction Inc., hereinafter termed in this agreement, “Contractor”, for the construction and
completion of Project 2019 UBAS Program , (the “Project”) designated, described and required
by the Project Manual and Bid Proposal, to wit:
WITNESSETH:
WHEREAS, the City has caused to be prepared, approved and adopted a Project Manual
describing construction materials, labor, equipment and transportation necessary for, and in
connection with, the construction of a public improvement, and has caused to be published an
advertisement inviting sealed bid, in the manner and for the time required by law;
WHEREAS, the Contractor, in response to the advertisement, has submitted to the City in the
manner and at the time specified, a sealed Bid Proposal in accordance with the Bid Documents;
WHEREAS, the City, in the manner prescribed by law, has publicly opened, examined and
canvassed the Bid Proposals submitted, and as a result of such canvass has determined and
declared the Contractor to be the lowest and best responsible bidder for the construction of said
public improvements, and has duly awarded to the said Contractor a contract therefore upon the
terms and conditions set forth in this Agreement for the sum or sums set forth herein;
WHEREAS, the Contractor has agreed to furnish at its own cost and expense all labor, tools,
equipment , materials and transportation required to construct and complete in good, first class
and workmanlike manner, the Work in accordance with the Contract Documents; and
WHEREAS, this Agreement, and other Contract Documents on file with the City Clerk of Prairie
Village, Kansas, all of which Contract Documents form the Contract, and are as fully a part thereof
as if repeated verbatim herein; all work to be to the entire satisfaction of the City or City’s agents,
and in accordance with the laws of the City, the State of Kansas and the United States of America;
NOW, THEREFORE, in consideration of the compensation to be paid the Contractor, and of the
mutual agreements herein contained, the parties hereto have agreed and hereby agree, the City
for itself and its successors, and the Contractor for itself, himself, herself or themselves, its,
his/her, hers or their successors and assigns, or its, his/her, hers or their executors and
administrators, as follows:
1.
DEFINITIONS: Capitalized terms not defined herein shall have the meanings set forth in the
General Conditions.
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Following words are given these definitions:
ADVERSE WEATHER shall have the meaning set forth in Section 9.3 hereof.
APPLICATION FOR PAYMENT shall mean a written request for compensation for Work
performed on forms approved by the City.
BID shall mean a complete and properly signed proposal to do the Work or designated
portion thereof, for the price stipulated therein, submitted in accordance with the Bid
Documents.
BID DOCUMENTS shall mean all documents related to submitting a Bid, including, but
not limited to, the Advertisement for Bids, Instruction to Bidders, Bid Form, Bid Bond, and
the proposed Project Manual, including any Addenda issued prior to receipt of Bids.
BID PROPOSAL shall mean the offer or proposal of the Bidder submitted on the
prescribed form set forth the prices for the Work to be performed.
BIDDER shall mean any individual: partnership, corporation, association or other entity
submitting a bid for the Work.
BONDS shall mean the bid, maintenance, performance, and statutory or labor and
materials payment bonds, together with such other instruments of security as may be
required by the Contract Documents.
CERTIFICATE FOR PAYMENT shall mean written certification from the Project Manager
stating that to the best of the project manager’s knowledge, information and belief, and on
the basis of the Project Manager’s on-site visits and inspections, the Work described in an
Application for Payment has been completed in accordance with the terms and conditions
of the Contract Documents and that the amount requested in the Application for Payment
is due and payable.
CHANGE ORDER is a written order issued after the Agreement is executed by which the
City and the Contractor agree to construct additional items of Work, to adjust the quantities
of Work, to modify the Contract Time, or, in lump sum contracts, to change the character
and scope of Work shown on the Project Manual.
CITY shall mean the City of Prairie Village, Kansas, acting through a duly appointed
representative.
CONTRACT or CONTRACT DOCUMENTS shall consist of (but not necessarily be limited
to) the Plans, the Specifications, all addenda issued prior to and all modifications issued
after execution of this Agreement, (modifications consisting of written amendments to the
Agreement signed by both parties, Change Orders, written orders for minor changes in the
Work issued by the Project Manager) this Construction Contract between the City and
Contractor (sometimes referred to herein as the “Agreement”), the accepted Bid Proposal,
Contractor’s Performance Bond, Contractor’s Maintenance Bond, Statutory Bond, the
Project Manual, the General Conditions, the Special Conditions and any other documents
that have bearing the Work prescribed in the Project. It is understood that the Work shall
be carried out and the Project shall be constructed fully in accordance with the Contract
Documents.
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CONTRACT PRICE shall be the amount identified in the Construction Agreement between
the City and the Contractor as the total amount due the Contractor for Total Completion of
the Work as per the Contract Documents.
CONTRACT TIME shall be the number of calendar days stated in the Contract Documents
for the completion of the Work or shall be a specific date as designated in the Construction
Agreement.
CONTRACTOR shall mean the entity entering into the Contract for the performance of the
Work covered by this Contract, together with his/her duly authorized agents or legal
representatives.
DEFECTIVE WORK shall mean Work, which is unsatisfactorily, faulty or deficient, or not
in conformity with the Project Manual.
FIELD ORDER shall mean a written order issued by the Project Manager that orders minor
changes in the Work, but which does not involve a change in the Contract Price or Contract
Time.
FINAL ACCEPTANCE shall mean the date when the City accepts in writing that the
construction of the Work is complete in accordance with the Contract Documents such that
the entire Work can be utilized for the purposes for which it is intended and Contractor is
entitled to final payment.
GENERAL CONDITIONS shall mean the provisions in the document titled “General
Conditions – General Construction Provisions” attached hereto and incorporation herein
by reference.
INSPECTOR shall mean the engineering, technical inspector or inspectors duly
authorized by the City to monitor the work and compliance tests under the direct
supervision of the Project Manager.
NOTICE TO PROCEED shall mean the written notice by the City to the Contractor fixing
the date on which the Contract Time is to commence and on which the Contractor shall
start to perform its obligations under the Contract Documents. Without the prior express
written consent of the City, the Contractor shall do no work until the date set forth in the
Notice to Proceed.
PAY ESTIMATE NO. ____ or FINAL PAY ESTIMATE shall mean the form to be used by
the Contractor in requesting progress and final payments, including supporting
documentation required by the Contract Documents.
PLANS shall mean and include all Shop Drawings which may have been prepared by or for
the City as included in the Project Manual or submitted by the Contractor to the City during
the progress of the Work, all of which show the character and scope of the work to be
performed.
PROJECT shall mean the Project identified in the first paragraph hereof.
PROJECT MANAGER shall mean the person appointed by the Public Works Director for
this Contract.
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PROJECT MANUAL shall contain the General Conditions, Special Conditions,
Specifications, Shop Drawings and Plans for accomplishing the work.
PROJECT SEGMENTS shall have the meaning set forth in Section 7.1 hereof.
PUBLIC WORKS DIRECTOR shall mean the duly appointed Director of Public Works for
the City of Prairie Village or designee.
SHOP DRAWINGS shall mean all drawings, diagrams, illustrations, schedules and other
data which are specifically prepared by the Contractor, a Subcontractor, manufacturer,
fabricator, supplier or distributor to illustrate some portion of the Work, and all illustrations,
brochures, standard schedules, performance charts, instructions, diagrams and other
information prepared by a manufacturer, fabricator, supplier or distribution and submitted
by the Contractor to illustrate material or equipment for some portion of the Work.
SPECIFICATIONS shall mean those portions of the Project Manual consisting of written
technical descriptions of materials, equipment, construction methods, standards and
workmanship as applied to the Work and certain administrative details applicable thereto.
They may include, but not necessarily be limited to: design specifications, e.g.
measurements, tolerances, materials, inspection requirements and other information
relative to the work; performance specifications, e.g., performance characteristics
required, if any; purchase description specifications, e.g. products or equipment required
by manufacturer, trade name and/or type; provided, however, equivalent alternatives
(including aesthetics, warranty and manufacturer reputation) may be substituted upon
written request and written approval thereof by the City.
SPECIAL CONDITIONS shall mean the provisions in the document titled “Special
Conditions” attached hereto and incorporation herein by reference.
SUBCONTRACTOR shall mean an individual, firm or corporation having a direct contract
with the Contractor or with another subcontractor for the performance of a part of the Work.
SUBSTANTIAL COMPLETION shall be defined as being less than 100 percent of the
Work required that will be completed by a specified date as agreed to in writing by both
parties.
TOTAL COMPLETION shall mean all elements of a Project Segment or the Total Project
Work is complete including all subsidiary items and “punch-list” items.
TOTAL PROJECT WORK shall have the meaning set forth in Section 7.1 hereof.
UNIT PRICE WORK shall mean Work quantities to be paid for based on unit prices. Each
unit price shall be deemed to include the Contractor’s overhead and profit for each
separately identified item. It is understood and agreed that estimated quantities of times
for unit price work are not guaranteed and are solely for the purpose of comparison of bids
and determining an initial Contract Price. Determinations of actual quantities and
classifications of unit price work shall be made by the City.
UNUSUALLY SEVERE WEATHER shall have the meaning set forth in Section 9.4 hereof.
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WORK shall the mean the work to be done to complete the construction required of the
Contractor by the Contract Documents, and includes all construction, labor, materials,
tools, equipment and transportation necessary to produce such construction in
accordance with the Contract Documents.
WORK SCHEDULE shall have the meaning set forth in Section 7.2 hereof.
1.2

Whenever any word or expression defined herein, or pronoun used instead, occurs in these
Contract Documents; it shall have and is mutually understood to have the meaning commonly
given. Work described in words, which so applied have a well-known technical or trade
meaning shall be held to refer to such, recognized standards.

1.3

Whenever in these Contract Documents the words “as ordered,” “as directed”, “as required”,
“as permitted”, “as allowed”, or words or phrases of like import are used, it is understood that
the order, direction, requirement, permission or allowance of the Project Manager is intended.

1.4

Whenever any statement is made in the Contract Documents containing the expression “it is
understood and agreed”, or an expression of like import, such expression means the mutual
understanding and agreement of the parties hereto.

1.5

The words “approved”, “reasonable”, “suitable”, “acceptable”, “properly”, “satisfactorily”, or
words of like effect in import, unless otherwise particularly specified herein, shall mean
approved, reasonable, suitable, acceptable, proper or satisfactory in the judgment of the
Project Manager.

1.6

When a word, term or phrase is used in the Contract, it shall be interpreted or construed, first,
as defined herein; second, if not defined, according to its generally accepted meaning in the
construction industry; and, third, if there is no generally accepted meaning in the construction
industry, according to its common and customary usage.

1.7

All terms used herein shall have the meanings ascribed to them herein unless otherwise
specified.

2.

ENTIRE AGREEMENT:
The Contract Documents, together with the Contractor's Performance, Maintenance and
Statutory bonds for the Work, constitute the entire and exclusive agreement between the
City and the Contractor with reference to the Work. Specifically, but without limitation, this
Contract supersedes all prior written or oral communications, representations and
negotiations, if any, between the City and the Contractor. The Contract may not be
amended or modified except by a modification as hereinabove defined. These Contract
Documents do not, nor shall they be construed to, create any contractual relationship of
any kind between the City and any Subcontractor or remote tier Subcontractor.

3.

INTENT AND INTERPRETATION

3.1

The intent of the Contract is to require complete, correct and timely execution of the Work.
Any Work that may be required, including construction, labor, materials, tools, equipment and
transportation, implied or inferred by the Contract Documents, or any one or more of them,
as necessary to produce the intended result, shall be provided by the Contractor for the
Contract Price.

3.2

All time limits stated in the Contract Documents are of the essence of the Contract.
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3.3

The Contract is intended to be an integral whole and shall be interpreted as internally
consistent. What is required by any one Contract Document shall be considered as required
by the Contract.

3.4

The specification herein of any act, failure, refusal, omission, event, occurrence or condition
as constituting a material breach of this Contract shall not imply that any other, non-specified
act, failure, refusal, omission, event, occurrence or condition shall be deemed not to
constitute a material breach of this Contract.

3.5

The Contractor shall have a continuing duty to read, carefully study and compare each of the
Contract Documents and shall give written notice to the Project Manager of any
inconsistency, ambiguity, error or omission, which the Contractor may discover, or should
have discovered, with respect to these documents before proceeding with the affected Work.
The review, issuance, or the express or implied approval by the City or the Project Manager
of the Contract Documents shall not relieve the Contractor of the continuing duties imposed
hereby, nor shall any such review be evidence of the Contractor's compliance with this
Contract.

3.6

The City has prepared or caused to have prepared the Project Manual. HOWEVER, THE
CITY MAKES NO REPRESENTATION OR WARRANTY AS TO ACCURACY OR FITNESS
FOR PARTICULAR PURPOSE INTENDED OR ANY OTHER WARRANTY OF ANY
NATURE WHATSOEVER TO THE CONTRACTOR CONCERNING SUCH DOCUMENTS.
By the execution hereof, the Contractor acknowledges and represents that it has received,
reviewed and carefully examined such documents, has found them to be complete, accurate,
adequate, consistent, coordinated and sufficient for construction, and that the Contractor has
not, does not, and will not rely upon any representation or warranties by the City concerning
such documents as no such representation or warranties have been made or are hereby
made.

3.7

As between numbers and scaled measurements in the Project Manual, the numbers shall
govern; as between larger scale and smaller scale drawings, (e.g. 10:1 is larger than 100:1)
the larger scale shall govern.

3.8

The organization of the Project Manual into divisions, sections, paragraphs, articles (or other
categories), shall not control the Contractor in dividing the Work or in establishing the extent
or scope of the Work to be performed by Subcontractors.

3.9

The Contract Documents supersedes all previous agreements and understandings between
the parties, and renders all previous agreements and understandings void relative to these
Contract Documents.

3.10

Should anything be omitted from the Project Manual, which is necessary to a clear
understanding of the Work, or should it appear various instructions are in conflict, the
Contractor shall secure written instructions from the Project Manager before proceeding with
the construction affected by such omissions or discrepancies.

3.11

It is understood and agreed that the Work shall be performed and completed according to the
true spirit, meaning, and intent of the Contract Documents.
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3.12
3.13

The Contractor's responsibility for construction covered by conflicting requirements, not
provided for by addendum prior to the time of opening Bids for the Work represented thereby,
shall not extend beyond the construction in conformity with the less expensive of the said
conflicting requirements. Any increase in cost of Work required to be done in excess of the
less expensive work of the conflicting requirements will be paid for as extra work as provided
for herein.

3.14

The apparent silence of the Project Manual as to any detail, or the apparent omission from
them of a detailed description concerning any point, shall be regarded as meaning that only
the best general practice is to be used. All interpretations of the Project Manual shall be
made on the basis above stated.

3.15

The conditions set forth herein are general in scope and are intended to contain requirements
and conditions generally required in the Work, but may contain conditions or requirements
which will not be required in the performance of the Work under contract and which therefore
are not applicable thereto. Where any stipulation or requirement set forth herein applies to
any such non-existing condition, and is not applicable to the Work under contract, such
stipulation or requirement will have no meaning relative to the performance of said Work.

3.16

KSA 16-113 requires that non-resident contractors appoint an agent for the service of process
in Kansas. The executed appointment must then be filed with the Secretary of State, Topeka,
Kansas. Failure to comply with this requirement shall disqualify the Contractor for the
awarding of this Contract.

4.

CONTRACT COST
The City shall pay the Contractor for the performance of the Work embraced in this
Contract, and the Contractor will accept in full compensation therefore the sum (subject to
adjustment as provided by the Contract) of Four Hundred Thousand and 00/100
DOLLARS ($400,000.00) for all Work covered by and included in the Contract; payment
thereof to be made in cash or its equivalent and in a manner provided in the Contract
Documents.

5.

WORK SUPERINTENDENT

5.1

The Contractor shall provide and maintain, continually on the site of Work during its progress,
an adequate and competent superintendent of all operations for and in connection with the
Work being performed under this Contract, either personally or by a duly authorized
superintendent or other representative. This representative shall be designated in writing at
the preconstruction meeting.

5.2

The superintendent, or other representative of the Contractor on the Work, who has charge
thereof, shall be fully authorized to act for the Contractor, and to receive whatever orders as
may be given for the proper prosecution of the Work, or notices in connection therewith. Use
of Subcontractors on portions of the Work shall not relieve the Contractor of the obligation to
have a competent superintendent on the Work at all times.

5.3

The City shall have the right to approve the person who will be the Superintendent based on
skill, knowledge, experience and work performance. The City shall also have the right to
request replacement of any superintendent.

Construction Contract
23451384v2

Page 7 of 29

UBAS2019 | 2019 UBAS Program

MARCH 2019

5.4

The duly authorized representative shall be official liaison between the City and the
Contractor regarding the signing of pay estimates, change orders, workday reports and other
forms necessary for communication and Work status inquiries. Upon Work commencement,
the City shall be notified, in writing, within five (5) working days of any changes in the
Contractor’s representative. In the absence of the Contractor or representative, suitable
communication equipment, which will assure receipt of messages within one (1) hour during
the course of the workday, will also be required.

5.5

The Contractor will be required to contact the Project Manager daily to advise whether and/or
where the Contractor and/or the Subcontractor’s crews will be working that day, in order that
the Project Manager’s representative is able to monitor properly the Work.

6.

PROJECT MANAGER

6.1

It is mutually agreed by and between the parties to this Agreement that the Project Manager
shall act as the representative of the City and shall observe and inspect, as required, the
Work included herein.

6.2

In order to prevent delays and disputes and to discourage litigation, it is further agreed by and
between the parties to this Agreement that the Project Manager shall, in good faith and to the
best of its ability, determine the amount and quantities of the several kinds of work which are
to be paid for under this Contract; that the Project Manager shall determine, where applicable,
questions in relation to said Work and the construction thereof; that Project Manager shall,
where applicable decide questions which may arise relative to the execution of this Contract
on the part of said Contractor; that the Project Manager's decisions and findings shall be the
conditions precedent to the rights of the parties hereto, to any action on the Contract, and to
any rights of the Contractor to receive any money under this Contract provided, however, that
should the Project Manager render any decision or give any direction which, in the opinion of
either party hereto, is not in accordance with the meaning and intent of this Contract, either
party may file with the Project Manager and with the other party, within thirty (30) days a
written objection to the decision or direction so rendered and, by such action, may reserve
the right to submit the question to determination in the future.

6.3

The Project Manager, unless otherwise directed or agreed to by the City in writing, will
perform those duties and discharge those responsibilities allocated to the Project Manager
as set forth in this Contract. The Project Manager shall be the City's representative from the
effective date of this Contract until final payment has been made. The Project Manager shall
be authorized to act on behalf of the City only to the extent provided in this Contract. The City
and Project Manager may, from time to time, designate Inspectors to perform such functions.

6.4

The City and the Contractor shall communicate with each other in the first instance through
the Project Manager.

6.5

The Project Manager shall be the initial interpreter of the requirements of the Project Manual
and the judge of the performance by the Contractor. The Project Manager shall render written
graphic interpretations necessary for the proper execution or progress of the Work with
reasonable promptness on request of the Contractor.

6.6

The Project Manager will review the Contractor's Applications for Payment and will certify to
the City for payment to the Contractor those amounts then due the Contractor as provided in
this Contract. The Project Manager's recommendation of any payment requested in an
Application for Payment will constitute a representation by Project Manager to City, based on
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Project Manager's on-site observations of the Work in progress as an experienced and
qualified design professional and on Project Manager's review of the Application for Payment
and the accompanying data and schedules that the Work has progressed to the point
indicated; that, to the best of the Project Manager's knowledge, information and belief, the
quality of the Work is in accordance with the Project Manual (subject to an evaluation of the
Work as a functioning whole prior to or upon Substantial Completion, to the results of any
subsequent tests called for in the Project Manual, to a final determination of quantities and
classifications for Unit Price Work if such is called for herein, and to any other qualifications
stated in the recommendation); and that Contractor is entitled to payment of the amount
recommended. However, by recommending any such payment Project Manager will not
thereby be deemed to have represented that exhaustive or continuous on-site inspections
have been made to check the quality or the quantity of the Work beyond the responsibilities
specifically assigned to Project Manager in the Project Manual or that there may not be other
matters or issues between the parties that might entitle Contractor to be paid additionally by
the City or the City to withhold payment to Contractor.
6.7

The Project Manager may refuse to recommend the whole or any part of any payment if, in
Project Manager's opinion, it would be incorrect to make such representations to City. Project
Manager may also refuse to recommend any such payment, or, because of subsequently
discovered evidence or the results of subsequent inspections or tests, nullify any such
payment previously recommended, to such extent as may be necessary in the Project
Manager's opinion to protect the City from loss because:
 The Work is defective, or completed Work has been damaged requiring correction or
replacement,
 The Contract Price has been reduced by Written Amendment or Change Order,
 The City has been required to correct Defective Work or complete Work in accordance
with the Project Manual.

6.8

The City may refuse to make payment of the full amount recommended by the Project
Manager because claims have been made against City on account of Contractor's
performance or furnishing of the Work or liens have been filed in connection with the Work or
there are other items entitling City to a set-off against the amount recommended, but City
must give Contractor written notice (with a copy to Project Manager) stating the reasons for
such action.

6.9

The Project Manager will have the authority to reject Work which is defective or does not
conform to the requirements of this Contract. If the Project Manager deems it necessary or
advisable, the Project Manager shall have authority to require additional inspection or testing
of the Work for compliance with Contract requirements.

6.10

The Project Manager will review, or take other appropriate action as necessary, concerning
the Contractor's submittals, including Shop Drawings, Product Data and Samples. Such
review, or other action, shall be for the sole purpose of determining general conformance with
the design concept and information given through the Project Manual.

Construction Contract
23451384v2

Page 9 of 29

UBAS2019 | 2019 UBAS Program

MARCH 2019

6.11

The Project Manager shall have authority to order minor changes in the Work not involving a
change in the Contract Price or in Contract Time and consistent with the intent of the Contract.
Such changes shall be effected by verbal direction and then recorded on a Field Order and
shall be binding upon the Contractor. The Contractor shall carry out such Field Orders
promptly.

6.12

The Project Manager, upon written request from the Contractor shall conduct observations
to determine the dates of Substantial Completion, Total Completion and the date of Final
Acceptance. The Project Manager will receive and forward to the City for the City's review
and records, written warranties and related documents from the Contractor required by this
Contract and will issue a final Certificate for Payment to the City upon compliance with the
requirements of this Contract.

6.13

The Project Manager's decisions in matters relating to aesthetic effect shall be final if
consistent with the intent of this Contract.

6.14

The Project Manager will NOT be responsible for Contractor's means, methods, techniques,
sequences, or procedures or construction, or the safety precautions and programs incident
thereto and will not be responsible for Contractor's failure to perform the Work in accordance
with the Project Manual. The Project Manager will not be responsible for the acts or
omissions of the Contractor or any Subcontractor or any of its or their agents or employees,
or any other person at the site or otherwise performing any of the Work except as may
otherwise be provided.

6.15

Any plan or method of work suggested by the Project Manager, or other representatives of
the City, to the Contractor, but not specified or required, if adopted or followed by the
Contractor in whole or in part, shall be used at the risk and responsibility of the Contractor,
and the Project Manager and the City will assume no responsibility therefore.

6.16

It is agreed by the Contractor that the City shall be and is hereby authorized to appoint or
employ, either directly or through the Project Manager, such City representatives or
observers as the City may deem proper, to observe the materials furnished and the work
performed under the Project Manual, and to see that the said materials are furnished, and
the said work performed, in accordance with the Project Manual therefore. The Contractor
shall furnish all reasonable aid and assistance required by the Project Manager, or by the
resident representatives for proper observation and examination of the Work and all parts
thereof.

6.17

The Contractor shall comply with any interpretation of the Project Manual by the Project
Manager, or any resident representative or observer so appointed, when the same are
consistent with the obligations of the Project Manual. However, should the Contractor object
to any interpretation given by any subordinate Project Manager, resident representative or
observer, the Contractor may appeal in writing to the City Director of Public Works for a
decision.

6.18

Resident representatives, observers, and other properly authorized representatives of the
City or Project Manager shall be free at all times to perform their duties, and intimidation or
attempted intimidation of any one of them by the Contractor or by any of its employees, shall
be sufficient reason, if the City so decides, to annul the Contract.
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6.19

Such observation shall not relieve the Contractor from any obligation to perform said Work
strictly in accordance with the Project Manual.

7.

WORK SCHEDULE:

7.1

The Work is comprised of one large project (sometimes referred to as “Total Project Work”)
and, in some cases, is partitioned into smaller subprojects referred to in this Agreement as
“Project Segments.” A Contract Time shall be stated in the Contract Documents for both the
Total Project Work and, when applicable, the Project Segments.

7.2

At the time of execution of this Contract, the Contractor shall furnish the Project Manager with
a schedule (“Work Schedule”) setting forth in detail (in the critical path method) the
sequences proposed to be followed, and giving the dates on which it is expected that Project
Segments will be started and completed within the Contract Time. The Work Schedule is
subject to approval by the City.

7.3

Monthly Work Schedule reports shall accompany the Contractor's pay request for Work
completed. Where the Contractor is shown to be behind schedule, it shall provide an
accompanying written summary, cause, and explanation of planned remedial action.
Payments or portions of payments may be withheld by the City upon failure to maintain
scheduled progress of the Work as shown on the approved Work Schedule.

7.4

At a minimum the Contractor shall update and submit the Work Schedule for review weekly,
unless otherwise agreed upon by the City.

7.5

The Contractor, within ten (10) calendar days after being instructed to do so in a written notice
from the City, shall commence the Work to be done under this Contract.

7.6

If at any time, in the opinion of the Project Manager or City, proper progress is not being
maintained; changes shall be proposed in the Work Schedule and resubmitted for
consideration and approval.

7.7

If the Contractor has not completed Project Segments and is within a non-performance
penalty period, it shall not be allowed to undertake a new Project Segment until the Project
Segment in dispute is completed, unless expressly permitted by the City.

7.8

The operation of any tool, equipment, vehicle, instrument, or other noise-producing device is
prohibited to start before or continue after the hours of 7 AM and 10 PM, Monday through
Friday (except Fridays which shall be until Midnight) and 8 AM and midnight on Weekends
(except Sunday which shall be 10 PM). Violation of this requirement is Prima Facia Violation
of City Municipal Code 11-202.

7.9

No work shall be undertaken on Saturdays, Sundays and Holidays (Christmas, New Years,
Martin Luther King’s Birthday, President’s Day, Memorial Day, Independence Day, Labor Day
and Thanksgiving) without the express written approval of the City Project Manager. If it is
necessary to perform proper care, maintenance, or protection of work already completed or
of equipment used, or in the case of an emergency verbal permission may be obtained
through the Project Manager.

7.10

Night work may be established by the Contractor, as a regular procedure, with the written
permission of the City; such permission, however, may be revoked at any time by the City if
the Contractor fails to maintain adequate equipment for the proper prosecution and control of
all operations performed as part of the Work.
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7.11

The Contractor shall provide 24 hours notice prior to commencing any work to the City Project
Manager. The Contractor shall communicate immediately any changes in the Work
Schedule to the Project Manager for approval by the City.

8.

DELAYS AND EXTENSIONS OF TIME

8.1

In executing the Contract, the Contractor expressly covenants and agrees that, in undertaking
the completion of the Work within the Contract Time, it has taken into consideration and made
allowances for all of the ordinary delays and hindrances incident to such Work, whether
growing out of delays in securing materials, workers, weather conditions or otherwise. No
charge shall be made by the Contractor for hindrances or delays from any cause during the
progress of the Work, or any portion thereof, included in this Contract.

8.2

Should the Contractor, however, be delayed in the prosecution and completion of the Work
by reason of delayed shipment orders, or by any changes, additions, or omissions therein
ordered in writing by the City, or by strikes or the abandonment of the Work by the persons
engaged thereon through no fault of the Contractor, or by any act taken by the U.S.
Government such as the commandeering of labor or materials, embargoes, etc., which would
affect the fabrication or delivery of materials and/or equipment to the Work; or by neglect,
delay or default of any other contractor of the City, or delays caused by court proceedings;
the Contractor shall have no claims for damages or additional compensation or costs for any
such cause or delay; but it shall in such cases be entitled to such extension of the time
specified for the completion of the Work as the City and the Project Manager shall award in
writing on account of such delays, provided, however, that claim for such extension of time is
made by the Contractor to the City and the Project Manager in writing within one (1) week
from the time when any such alleged cause for delay shall occur.

9.

ADVERSE WEATHER:

9.1

Extensions of time for Adverse Weather shall be granted only under the conditions as
hereinafter provided.

9.2

For conditions of weather or conditions at the site, so unusual as not to be reasonably
anticipated, as determined by the Project Manager, an average or usual number of inclement
days when work cannot proceed are to be anticipated during the construction period and are
not to be considered as warranting extension of time.

9.3

“Adverse Weather” is defined as atmospheric conditions or the impact thereof at a definite
time and place, which are unfavorable to construction activities such that they prevent work
on critical activities for 50 percent or more of the Contractor's scheduled workday.

9.4

“Unusually Severe Weather” is defined as weather, which is more severe than the adverse
weather anticipated for the season, location, or activity involved.

9.5

Time Extensions for Unusually Severe Weather: In order for any request for time extension
due to Unusually Severe Weather to be valid, the Contractor must document all of the
following conditions:
 The weather experienced at the Work site during the Contract period is more severe than
the Adverse Weather anticipated for the Work location during any given month.
 The Unusually Severe Weather actually caused a delay to the completion of the Work.
 The delay must be beyond the control and without fault or negligence by the Contractor.
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The following schedule of monthly-anticipated Adverse Weather delays will constitute the
baseline for monthly weather time evaluations. The Contractor's Work Schedule must reflect
these anticipated adverse weather delays in all weather affected activities:
MONTHLY ANTICIPATED ADVERSE WEATHER DELAY
WORK DAYS BASED ON FIVE (5) DAY WORK WEEK
JAN
10

FEB

MAR

APR

MAY

JUN

JUL

AUG

SEP

OCT

NOV

DEC

8

7

6

7

7

5

5

5

4

5

9

9.7

Upon receipt of the Notice to Proceed, and continuing throughout the Contract, the Contractor
shall record on its daily construction report, the occurrence of Adverse Weather and resultant
impact to the Work Schedule.

9.8

The number of actual Adverse Weather delay days shall include days affected by actual
Adverse Weather (even if Adverse Weather occurred in the previous month), and shall be
calculated chronologically from the first to the last day of each month, and be recorded as full
workdays.

9.9

If the number of actual Adverse Weather delay days in a given month exceeds the number
of days anticipated above, the difference shall be multiplied by 7/5 to convert any qualifying
workday delays to calendar days. The resulting number of qualifying lost days shall be added
to the Contract Time.

9.10

The determination that Unusually Severe Weather occurred does not automatically mean an
extension of time will be granted. The Contractor must substantiate the Unusually Severe
Weather delayed work activities on the critical path of the Work Schedule.

9.11

Full consideration for equivalent fair weather workdays shall be given. If the number of actual
Adverse Weather delays in a given month is less than the number of days anticipated as
indicated above, the difference shall be multiplied by 7/5 to convert any workday increases
to calendar days. The resulting number of qualifying extra days will be accumulated and
subtracted from any future month's days lost due to unusually severe weather.

9.12

The net cumulative total of extra days/lost days shall not result in a reduction of Contract Time
and the date of Substantial Completion shall not be changed because of unusually favorable
weather.

9.13

In converting workdays to calendar days, fractions 0.5 and greater shall be rounded up to the
next whole number. Fractions less than 0.5 shall be dropped.

9.14

The Contractor shall summarize and report all actual Adverse Weather delay days for each
month to the Project Manager by the tenth (10th) day of the following month. A narrative
indicating the impact of Adverse Weather conditions on the Work Schedule shall be included.

9.15

Any claim for extension of time due to Unusually Severe Weather shall be submitted to the
Project Manager within 7 days of the last day of the commencement of the event giving rise
to the delay occurred. Resolution of any claim shall follow the procedures described above.

9.16

The Contractor shall include and indicate the monthly-anticipated Adverse Weather days,
listed above, in the Work Schedule. (Reference Section 7.1 for Work Schedule requirements)
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9.17

The Contractor shall indicate the approved Adverse Weather days (whether less or more
than the anticipated days) in its Work Schedule updates.

10.

LIQUIDATED DAMAGES

10.1

Contractor agrees that time is of the essence and any term pertaining to Contractor timely
performing so as to achieve Total Completion within the Contract Time is a material provision
of this Contract. Further, the parties acknowledge that City’s damages in the event of delay
are difficult to ascertain and consequently agree that, in the event and to the extent that actual
date of Total Completion is delayed beyond the Contract Time for the Total Project Work or
Project Segments attributable solely or concurrently to (i) an act or omission of Contractor or
any of its subcontractors or suppliers, or (ii) in whole or in part, to any other event or condition
within the Contractor’s reasonable control (and not for reasons solely attributable to City), the
Contractor shall be assessed a liquidated damage, and not as a penalty, in the amount set
forth in the Special Conditions for each calendar day beyond the applicable Contract Time.
Such amount shall be deducted from any amounts due Contractor under this Agreement.

10.2

Further, the Contractor agrees that, in the event Contractor does not carry out such Work at
such rates of progress as required by the Work Schedule approved by the City, the City may,
at its option and without Contractor receiving any additional compensation therefore, require
Contractor to increase the number of qualified supervisory personnel and/or workers and the
amount of equipment employed in the performance of the Work to such extent as City may
deem necessary or desirable. In addition, City, at its option, may supplement Contractor’s
manpower by entering into contracts with other contractors to perform the Work. All costs
that are incurred by City, in this regard, including reasonable attorney’s fees, shall be
deducted from any sums due Contractor or City may make demand on Contractor for
reimbursement of such costs.

11.

PAYMENT PROCEDURE

11.1

Based upon Applications for Payment submitted to the Project Manager by the Contractor
and Certificates for Payment issued by the Project Manager, the City shall make progress
payments on account of the contract sum to the Contractor as provided below and elsewhere
in the Contract Documents.

11.2

The period covered by each Application for Payment shall be one calendar month ending on
the last day of the month or on a mutually agreed date by City and Contractor.

11.3

The Contractor warrants that title to all Work covered by an Application for Payment will pass
to the City no later than the time of payment. The Contractor further warrants that upon
submittal on the first day of each month of an Application for Payment, all Work for which
payments have been received from the City shall be free and clear of liens, claims, security
interest or other encumbrances in favor of the Contractor or any other person or entity
whatsoever.

11.4

Each application for payment must be submitted with Contractor's waiver for period of
construction covered by application. Each Application for Payment will be submitted with
executed waivers from the subcontractors or sub-contractors and suppliers for the previous
period of construction covered by the previous application. The final payment application
must be submitted together with or preceded by final or complete waivers from every entity
involved with performance of the Work covered by the payment request.

11.5

The Contractor will submit waivers on forms, and executed in a manner, acceptable to City.
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11.6

The Contractor shall promptly pay each Subcontractor out of the amount paid to the
Contractor because of such Subcontractor's Work the amount to which such Subcontractor
is entitled. In the event the City becomes informed that the Contractor has not paid a
Subcontractor as herein provided, the City shall have the right, but not the duty, to issue future
checks in payment to the Contractor of amounts otherwise due hereunder naming the
Contractor and such Subcontractor as joint payees. Such joint check procedure, if employed
by the City, shall be deemed payment to the Contractor but shall create no rights in favor of
any person or entity beyond the right of the named payees to payment of the check and shall
not be deemed to commit the City to repeat the procedure in the future.

11.7

The Project Manager will, upon receipt of a written Application for Payment from the
Contractor, review the amount of Work performed during the preceding period and the value
thereof at the unit prices contracted. From the amounts so ascertained, there shall be
deducted ten percent (10%) to be retained until after final completion of the entire Work to
the satisfaction of the City. The Project Manager will submit an estimate each month to the
City for payment to the Contractor, except that no amount less than $500.00 will be submitted
unless the total amount of the Contract remaining unpaid is less than $500.00.

11.8

Deductions will be made from progress payments if the Contract includes a provision for a
lump sum or a percentage deduction. Lump sum deductions will be that portion of the stated
lump sum computed as the ratio that the amount earned bears to the Contract Price.
Percentage deductions will be computed at the stated percentage of the amount earned.

11.9

No progress payment, nor any use or occupancy of the Work by the City, shall be interpreted
to constitute an acceptance of any Work not in strict accordance with this Contract.

11.10 The City may decline to make payment, may withhold funds, and, if necessary, may demand
the return of some or all of the amounts previously paid to the Contractor, to protect the City
from loss because of:
 Defective Work not remedied by the Contractor;
 Claims of third parties against the City or the City's property;
 Failure by the Contractor to pay Subcontractors or others in a prompt and proper fashion;
 Evidence that the balance of the Work cannot be completed in accordance with the
Contract for the unpaid balance of the Contract Price;
 Evidence that the Work will not be completed in the time required for substantial or final
completion;
 Persistent failure to carry out the Work in accordance with the Contract;
 Damage to the City or a third party to whom the City is, or may be, liable;
 Evidence that the Work is not progressing according to agreed upon schedule by both
parties.
11.11 In the event that the City makes written demand upon the Contractor for amounts previously
paid by the City as contemplated in this subparagraph, the Contractor shall promptly comply
with such demand and refund such monies to the City.
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11.12 Neither the observation by the City or any of the City's officials, employees, or agents, nor
any order by the City for payment of money, nor any payment for, or acceptance of, the whole
or any part of the Work by the City or Project Manager, nor any extension of time, nor any
possession taken by the City or its employees, shall operate as a waiver of any provision of
this Contract, or of any power herein reserved to the City, or any right to damages herein
provided, nor shall any waiver of any breach in this Contract be held to be a waiver of any
other or subsequent breach.
12.

COMPLETION AND FINAL PAYMENT

12.1

Upon Total Completion, when the Contractor is ready for a final inspection of the Total Project
Work, it shall notify the City and the Project Manager thereof in writing. Thereupon, the
Project Manager will make final inspection of the Work and, if the Work is complete in
accordance with this Contract, the Project Manager will promptly issue a final Certificate for
Payment certifying to the City that the Work is complete and the Contractor is entitled to the
remainder of the unpaid Contract Price, less any amount withheld pursuant to this Contract.
If the Project Manager is unable to issue its final Certificate for Payment and is required to
repeat its final inspection of the Work, the Contractor shall bear the cost of such repeat final
inspection(s), which cost may be deducted by the City from the Contractor's full payment.

12.2

The Contractor shall not be entitled to any payment unless and until it submits to the Project
Manager its affidavit that all payrolls, invoices for materials and equipment, and other
liabilities connected with the Work for which the City, or the City's property might be
responsible, have been fully paid or otherwise satisfied; releases and waivers of lien from all
Subcontractors and Suppliers of the Contractor and of any and all other parties required by
the City; and consent of Surety, if any, to final payment. If any third party fails or refuses to
provide a release of claim or waiver of lien as required by the City, the Contractor shall furnish
a bond satisfactory to the City to discharge any such lien or indemnify the City from liability.

12.3

The City shall make final payment of all sums due the Contractor within thirty days of the
Project Manager's execution of a final Certificate for Payment.

12.4

Acceptance of final payment shall constitute a waiver of all claims against the City by the
Contractor except for those claims previously made in writing against the City by the
Contractor, pending at the time of final payment, and identified in writing by the Contractor as
unsettled at the time of its request for final inspection.

13.

CLAIMS BY THE CONTRACTOR

13.1

All Contractor claims shall be initiated by written notice and claim to the Project Manager.
Such written notice and claim must be furnished within seven calendar days after occurrence
of the event, or the first appearance of the condition, giving rise to the claim.

13.2

The Contractor shall diligently proceed with performance of this Contract whether or not there
be such a claim pending and the City shall continue to make payments to the Contractor in
accordance with this Contract. The resolution of any claim shall be reflected by a Change
Order executed by the City, the Project Manager and the Contractor.

13.3

Should concealed and unknown conditions which could not, with reasonable diligence, have
been discovered in the performance of the Work (a) below the surface of the ground or (b) in
an existing structure differ materially with the conditions indicated by this Contract, or should
unknown conditions of an unusual nature differing materially from those ordinarily
encountered in the area and generally recognized as inherent in Work of the character
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provided by this Contract, be encountered, the Contract Price shall be equitably adjusted by
the Change Order upon the written notice and claim by either party made within seven (7)
days after the first observance of the condition. As a condition precedent to the City having
any liability to the Contractor for concealed or unknown conditions, the Contractor must give
the City written notice of, and an opportunity to observe, the condition prior to disturbing it.
The failure by the Contractor to make the written notice and claim as provided in this
Subparagraph shall constitute a waiver by the Contractor of any claim arising out of or relating
to such concealed or unknown condition.
13.4

If the Contractor wishes to make a claim for an increase in the Contract Price, as a condition
precedent to any liability of the City therefore, the Contractor shall give the City written notice
of such claim within seven (7) days after the occurrence of the event, or the first appearance
of the condition, giving rise to such claim. Such notice shall be given by the Contractor before
proceeding to execute any additional or changed Work. The failure by the Contractor to give
such notice and to give such notice prior to executing the Work shall constitute a waiver of
any claim for additional compensation.

13.5

The City reserves the right to increase or decrease quantities, and alter the details of
construction including grade and alignment as the Project Manager may consider necessary
or desirable, by approved Change Order. Such modifications shall not invalidate the Contract
nor release the surety. Unless such alterations and increases or decreases change the total
cost of the Work, based on the originally estimated quantities and the unit prices bid, by more
than 25 percent, or change the total cost of any major item, based on the originally estimated
quantities and the unit price bid, by more than 25 percent, the Contractor shall perform the
work altered, increased or decreased, at a negotiated price or prices. (A major item shall
mean any bid item, the total cost of which exceeds 12-1/2 percent of the total Contract Price
based on the proposed quantity and the contract unit price).

13.6

When the alterations cause an increase or decrease in excess of the 25 percent indicated
above, either the Contractor or the Project Manager may request an adjustment of the unit
price to be paid for the item or items.

13.7

If a mutually agreeable adjustment cannot be obtained, the City reserves the right to
terminate the Contract as it applies to the items in question and make such arrangements as
may be deemed necessary to complete the Work.

13.8

In connection with any claim by the Contractor against the City for compensation in excess
of the Contract Price, any liability of the City for the Contractor's costs shall be strictly limited
to direct costs incurred by the Contractor and shall not include standby costs, indirect costs
or consequential damages of the Contractor. The City shall not be liable to the Contractor for
claims of third parties.

13.9

If the Contractor is delayed in progressing any task which at the time of the delay is then
critical or which during the delay becomes critical, as the sole result of any act or neglect to
act by the City or someone acting in the City's behalf, or by changes ordered in the Work,
unusual delay in transportation, unusually adverse weather conditions not reasonably
anticipated, fire or any causes beyond the Contractor's control, then the date for achieving
Final Acceptance of the Work shall be extended upon the written notice and claim of the
Contractor to the City, for such reasonable time as the City may determine. Any notice and
claim for an extension of time by the Contractor shall be made not more than seven calendar
days after the occurrence of the event or the first appearance of the condition-giving rise to
the claim and shall set forth in detail the Contractor's basis for requiring additional time in
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which to complete the Work. In the event the delay to the Contractor is a continuing one, only
one notice and claim for additional time shall be necessary. If the Contractor fails to make
such claim as required in this subparagraph, any claim for an extension of time shall be
waived.
13.10 The Contractor shall delay or suspend the progress of the work or any part thereof, whenever
so required by written order of the City, and for such periods of time as required; provided,
that in the event of such delay or delays or of such suspension or suspensions of the progress
of the work, or any part thereof, the time for completion of work so suspended or of work so
delayed by such suspension or suspensions shall be extended for a period equivalent to the
time lost by reason of such suspension or suspensions; but such order of the City or Project
Manager shall not otherwise modify or invalidate in any way, any of the provisions of this
Contract. In the event that the work shall be stopped by written order of the City, any expense,
which, in the sole opinion and judgment of the City, is caused by the City, shall be paid by the
City to the Contractor.
13.11 In executing the Contract Documents, the Contractor expressly covenants and agrees that,
in undertaking to complete the Work within the time herein fixed, it has taken into
consideration and made allowances for all hindrances and delays incident to such work,
whether growing out of delays in securing materials or workers or otherwise. No charge shall
be made by the Contractor for hindrances or delays from any cause during the progress of
the work, or any portion thereof, included in this Contract, except as provided herein.
13.12 In addition to the Project Manual particular to Mobilization found elsewhere in this document,
additional mobilization shall not be compensable for work outside of the designated areas for
work deemed essential by the City. A quantity of work equal to as much as 10% of the total
Contract may be required to be performed beyond the boundaries of the designated work
areas
14.

CHANGES IN THE WORK

14.1

Changes in the Work within the general scope of this Contract, consisting of additions,
deletions, revisions, or any combination thereof, may be ordered without invalidating this
Contract, by Change Order or by Field Order.

14.2

The Project Manager shall have authority to order minor changes in the Work not involving a
change in the Contract Price or in Contract Time and consistent with the intent of the Contract.
Such changes shall be effected by verbal direction and then recorded on a Field Order and
shall be binding upon the Contractor. The Contractor shall carry out such Field Orders
promptly.

14.3

Any change in the Contract Price resulting from a Change Order shall be by mutual
agreement between the City and the Contractor as evidenced by the change in the Contract
Price being set forth in the Change Order, and, together with any conditions or requirements
related thereto, being initialed by both parties.

14.4

If no mutual agreement occurs between the City and the Contractor relative to a change in
the Work, the Contractor shall proceed with the Work that is the subject of the Change Order,
and the change in the Contract Price, if any, shall then be determined by the Project Manager
on the basis of the reasonable expenditures or savings of those performing, deleting or
revising the Work attributable to the change, including, in the case of an increase or decrease
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in the Contract Price, a reasonable allowance for direct job site overhead and profit. In such
case, the Contractor shall present, in such form and with such content to the City, as the
Project Manager requires, an itemized accounting of such expenditures or savings, plus
appropriate supporting data for inclusion in a Change Order. Reasonable expenditures or
savings shall be limited to the following: reasonable costs of materials, supplies or
equipment, including delivery costs, reasonable costs of labor, including social security, old
age and unemployment insurance, fringe benefits required by agreement or custom, and
worker's compensation insurance, reasonable rental costs of machinery and equipment
exclusive of hand tools, whether rented from the Contractor or others, permit fees, and sales,
use or other taxes related to the Work, and reasonable cost of direct supervision and job site
field office overhead directly attributable to the change. In no event shall any standby time or
any expenditure or savings associated with the Contractor's home office or other non-job site
overhead expense be included in any change in the Contract Price. Further, in no event shall
the Contractor's overhead expense exceed ten (10%) percent of the reasonable
expenditures. Pending final determination of reasonable expenditures or savings to the City,
payments on account shall be made to the Contractor on the Project Manager's Certificate
for Payment.
14.5

If unit prices are provided in the Contract, and if the quantities contemplated are so changed
in a proposed Change Order that the application of such unit prices to the quantities of Work
proposed would cause substantial inequity to the City or to the Contractor, the applicable unit
prices shall be equitably adjusted.

14.6

The execution of a Change Order by the Contractor shall constitute conclusive evidence of
the Contractor's agreement to the ordered changes in the Work, this Contract as thus
amended, the Contract Price and the Contract Time. The Contractor, by executing the
Change Order, waives and forever releases any claim including impact against the City for
additional time or compensation for matters relating to or arising out of or resulting from the
Work included within or affected by the executed Change Order.

15.

INSURANCE AND BONDS.

15.1

The Contractor shall secure and maintain, throughout the duration of the agreement,
insurance (on an occurrence basis unless otherwise agreed to) of such types and in at least
such amounts as required herein. Contractor shall provide certificates of insurance and
renewals thereof on forms acceptable to the City. The City shall be notified by receipt of
written notice from the insurer or the Contractor at least thirty (30) days prior to material
modification or cancellation of any policy listed on the Certificate.

15.2

The Contractor, upon receipt of notice of any claim in connection with this Agreement, shall
promptly notify the City, providing full details thereof, including an estimate of the amount of
loss or liability. The Contractor shall monitor and promptly notify the City of any reduction in
limits of protection afforded under any policy listed in the Certificate (or otherwise required by
the Contract Documents) if the Contractor’s limits of protection shall have been impaired or
reduced to such extent that the limits fall below the minimum amounts required herein. The
Contractor shall promptly reinstate the original limits of liability required hereunder and shall
furnish evidence thereof to the City.
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Minimum Requirements Commercial General Liability Policy Limits –
General Aggregate:
Products / Completed Operations Aggregate:
Personal & Advertising Injury:
Each Occurrence:

$2,000,000
$2,000,000
$1,000,000
$1,000,000

Policy MUST include the following conditions:

15.4

A.

Pollution Liability (Applicable only to contracts involving pollutants such as asbestos
& lead abatement, sludge or other waste abatement, etc.)

B.

NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED”

Automobile Liability Policy shall protect the Contractor against claims for bodily injury and/or
property damage arising from the ownership or use of any owned, hired and/or non-owned
vehicle.
Limits (Same as Commercial General Liability) –
Combined Single Limits, Bodily Injury and Property Damage - Each Accident:
Policy MUST include the following condition:
NAME CITY OF PRAIRIE VILLAGE AS “ADDITIONAL INSURED”

15.5

Umbrella Liability. The Umbrella / Excess Liability must be at least as broad as the underlying
general liability and automobile liability policies.
Limits –
Each Occurrence

$1,000,000

General Aggregate

$1,000,000

15.6 Workers' Compensation. This insurance shall protect the Contractor against all claims under
applicable state workers' compensation laws. The Contractor shall also be protected against claims
for injury, disease or death of employees which, for any reason, may not fall within the provisions of
workers' compensation law. The policy limits shall not be less than the following:
Workers' Compensation:

Statutory

Employer's Liability:

15.7

Bodily Injury by Accident

$100,000 each accident

Bodily Injury by Disease

$500,000 policy limit

Bodily Injury by Disease

$100,000 each employee

The City will only accept coverage from an insurance carrier who offers proof that it:
Is authorized to do business in the State of Kansas;
Carries a Best's policy holder rating of A- or better; and
Carries at least a Class VIII financial rating, or
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Is a company mutually agreed upon by the City and Contractor.
15.8

Subcontractor’s Insurance. If a part of the Agreement is to be sublet, the Contractor shall
either:
A.

Cover all subcontractor’s in its insurance policies, or

B.

Require each subcontractor not so covered to secure insurance which will protect
subcontractor against all applicable hazards or risks of loss as and in the minimum
amounts designated.
Whichever option is chosen, Contractor shall indemnify and hold harmless the City
as to any and all damages, claims or losses, including attorney's fees, arising out
of the acts or omissions of its Subcontractors.

15.9

Prior to commencing any work, Contractor shall provide City with certificates evidencing that
(1) all Contractor’s insurance obligations required by the contract documents are in full force
and in effect and will remain in effect until Contractor has completed all of the work and has
received final payment from City and (2) no insurance coverage will be canceled, renewal
refused, or materially changed unless at least thirty (30) days prior written notice is given to
City. Contractor’s property insurance shall not lapse or be canceled if City occupies a portion
of the work. Contractor shall provide City with the necessary endorsements from the
insurance company prior to occupying a portion of the work.

15.10 Waiver of Subrogation. All insurance coverage required herein shall contain a waiver of
subrogation in favor of the City. Contractor's insurance policies shall be endorsed to indicate
that Contractor’s insurance coverage is primary and any other insurance maintained by City
is non-contributing as respects the work of Contractor.
15.11 Additional Insurance. Excess Liability coverage or additional insurance covering special
hazards may be required on certain projects. Such additional insurance requirements shall
be as specified in Special Conditions.
15.12 Bonds and Other Performance Security. Contractor shall provide a Performance Bond,
Maintenance Bond and a Statutory Bond in the amount of one hundred percent (100%) of
the Contract Price to cover the entire scope of Work and any other specific performance
security that may be indicated in this Contract. With each bond there shall be filed with the
City one copy of “Power of Attorney” certified to include the date of the bonds.
16.

INDEMNITY

16.1

For purposes of indemnification requirements as set forth throughout the Contract, the
following terms shall have the meaning set forth below:
“The Contractor” means and includes Contractor, all of his/her affiliates and subsidiaries,
his/her Subcontractors and material men and their respective servants, agents and
employees; and “Loss” means any and all loss, damage, liability or expense, of any nature
whatsoever, whether incurred as a judgment, settlement, penalty, fine or otherwise
(including attorney’s fees and the cost of defense), in connection with any action,
proceeding, demand or claim, whether real or spurious, for injury, including death, to any
person or persons or damages to or loss of, or loss of the use of, property of any person,
firm or corporation, including the parties hereto, which arise out of or are connected with,
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or are claimed to arise out of or be connected with, the performance of this Contract
whether arising before or after the completion of the work required hereunder.
16.2

For purposes of this Contract, and without in any way limiting indemnification obligations that
may be set forth elsewhere in the Contract, the Contractor hereby agrees to indemnify,
defend and hold harmless the City from any and all Loss where Loss is caused or incurred
or alleged to be caused or incurred in whole or in part as a result of the negligence or other
actionable fault of the Contractor, his/her employees, agents, Subcontractors and suppliers.

16.3

It is agreed as a specific element of consideration of this Contract that this indemnity shall
apply notwithstanding the joint, concurring or contributory or comparative fault or negligence
of the City or any third party and, further, notwithstanding any theory of law including, but not
limited to, a characterization of the City’s or any third party’s joint, concurring or contributory
or comparative fault or negligence as either passive or active in nature.

16.4

Nothing in this section shall be deemed to impose liability on the Contractor to indemnify the
City for Loss when the negligence or other actionable fault the City is the sole cause of Loss.

16.5

With respect to the City’s rights as set forth herein, the Contractor expressly waives all
statutory defenses, including, but not limited to, those under workers compensation,
contribution, comparative fault or similar statutes to the extent said defenses are inconsistent
with or would defeat the purpose of this section.

17.

SUCCESSORS AND ASSIGNS

17.1

The City and Contractor bind themselves, their successors, assigns and legal representatives
to the other party hereto and to successors, assigns and legal representatives of such other
party in respect to covenants, agreements and obligations contained in this Contract.

17.2

The Contractor shall not assign or sublet the work, or any part thereof, without the previous
written consent of the City, nor shall it assign, by power of attorney or otherwise, any of the
money payable under this Contract unless by and with the like written consent of the City. In
case the Contractor assigns all, or any part of any moneys due or to become due under this
Contract, the instrument of assignment shall contain a clause substantially to the affect that
it is agreed that the right of the assignee in and to any moneys due or to become due to the
Contractor shall be subject to all prior liens of all persons, firms and corporations for services
rendered or materials supplied for the performance of the Work called for in this Contract.

17.3

Should any Subcontractor fail to perform in a satisfactory manner, the work undertaken, its
subcontract shall be immediately terminated by the Contractor upon notice from the City.
Performing in an unsatisfactory manner is defined as consistently having more than 10% of
work unacceptable. The Contractor shall be as fully responsible to the City for the acts and
omissions of the subcontractors, and of persons either directly or indirectly employed by
them, as Contractor is for the acts and omissions of persons directly employed. Nothing
contained in this Contract shall create any contractual relations between any Subcontractor
and the City, nor shall anything contained in the Contract Documents create any obligation
on the part of the City to pay or to see to the payment of any sums due any Subcontractor.

17.4

The Contractor shall not award subcontracts which total more than forty-five (45%) of the
Contract Price and shall perform within its own organization work amounting to not less than
fifty-five percent (55%) of the total Contract Price. Approval by the City of any Subcontractor
shall not constitute a waiver of any right of the City to reject Defective Work, material or
equipment not in compliance with the requirements of the Contract Documents. The
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Contractor shall not make any substitution for any Subcontractor accepted by the City unless
the City so agrees in writing.
17.5

The Contractor shall not subcontract, sell, transfer, assign or otherwise dispose of the
Contract or any portion thereof without previous written consent from the City. In case such
consent is given, the Contractor, shall be permitted to subcontract a portion thereof, but shall
perform with his/her own organization work amounting to not less than fifty five (55%) of the
total Contract Price. No subcontracts, or other transfer of Contract, shall release the
Contractor of its liability under the Contract and bonds applicable thereto.

17.6

The Contractor shall cause appropriate provisions to be inserted in all subcontracts relative
to the Work to bind Subcontractors to the Contractor by the terms of the Contract Documents
insofar as applicable to the work of the Subcontractor and to give the Contractor the same
power to terminate any Subcontract as the City has to terminate the Contractor under any
provisions of the Contract Documents.

17.7

Prior to the City’s approval of the Contract bid, the successful bidder shall submit to the City
for acceptance, a list of names of all Subcontractors proposed for portions of the work and
shall designate which work each is to perform.

17.8

The City shall, prior to the City’s approval of the Contract bid, notify the successful bidder, in
writing, if the City, after due investigation, has reasonable objection to any Subcontractor on
such list, and the Contractor shall substitute a Subcontractor acceptable to the City at no
additional cost to the City or shall be allowed to withdraw his/her Bid, and the City shall either
re-bid the Work or accept the next best lowest and responsible bidder. The failure of the City
to make objection to a Subcontractor shall constitute an acceptance of such Subcontractor
but shall not constitute a waiver of any right of the City to reject Defective Work, material or
equipment not in conformance with the requirements of the Project Manual.

18.

NON-DISCRIMINATION LAWS

18.1

The Contractor agrees that:
A.

The Contractor shall observe the provisions of the Kansas Act Against Discrimination
(K.S.A. 44-1001 et seq.) and shall not discriminate against any person in the
performance of Work under the present contract because of race, religion, color, sex,
disability, national origin, ancestry or age;

B.

In all solicitations or advertisements for employees, the Contractor shall include the
phrase, "equal opportunity employer," or a similar phrase to be approved by the
Kansas Human Rights Commission (Commission);

C.

The Contractor further agrees that it shall abide by the Prairie Village Non
Discrimination Code (Section 5-801 et seq) and shall not discriminate against any
person in the performance of Work under the present contract because of sexual
orientation or gender identity. If the City determines that the Contractor has violated
any applicable provision of any local, state or federal law, or has discriminated against
any person because of race, religion, color, sex, sexual orientation, gender identity,
disability, age, national origin, or ancestry, such violation and/or discrimination shall
constitute a breach of contract and the City may cancel, terminate or suspend this
agreement in whole or in part. The parties do not intend this provision to subject any
party to liability under local, state or federal laws unless it applies.
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D.

If the Contractor fails to comply with the manner in which the Contractor reports to the
commission in accordance with the provisions of K.S.A. 44-1031 and amendments
thereto, the Contractor shall be deemed to have breached the present contract and it
may be cancelled, terminated or suspended, in whole or in part, by the contracting
agency;

E.

If the Contractor is found guilty of a violation of the Kansas Act Against Discrimination
under a decision or order of the Commission which has become final, the Contractor
shall be deemed to have breached the present contract and it may be cancelled,
terminated or suspended, in whole or in part, by the contracting agency; and

F.

The Contractor shall include the provisions of Subsections A through D in every
subcontract or purchase order so that such provisions will be binding upon such
Subcontractor or vendor.

G.

The provisions of this Section shall not apply to a contract entered into by a
Contractor: (1) Who employs fewer than four employees during the term of such
contract; or (2) Whose contracts with the City cumulatively total $5,000 or less during
the fiscal year of the City.

18.2

The Contractor further agrees that it shall abide by the Kansas Age Discrimination In
Employment Act (K.S.A. 44-1111 et seq.) and the applicable provision of the Americans With
Disabilities Act (42 U.S.C. 12101 et seq.) as well as all other federal, state and local laws.

19.

FEDERAL LOBBYING ACTIVITIES
[THIS PROVISION ONLY APPLIES IF THE CITY IS RECEIVING FEDERAL FUNDS]

19.1

31 USCS Section 1352 requires all subgrantees, Contractors, Subcontractors, and
consultants/Architects who receive federal funds via the City to certify that they will not use
federal funds to pay any person for influencing or attempting to influence a federal agency or
Congress in connection with the award of any federal contract, grant, loan, or cooperative
agreements.

19.2

In addition, contract applicants, recipients, and subrecipients must file a form disclosing any
expenditure they make for lobbying out of non-federal funds during the contract period.

19.3

Necessary forms are available from the City and must be returned to the City with other
Contract Documents. It is the responsibility of the general contractor to obtain executed forms
from any Subcontractors who fall within the provisions of the Code and to provide the City
with the same.

20.

RELATIONS WITH OTHER CONTRACTORS:

20.1

The Contractor shall cooperate with all other contractors who may be performing work on
behalf of the City, and workers who may be employed by the City, or any other entity on any
work in the vicinity of the Work to be done under this Contract, and the Contractor shall so
conduct his/her operations as to interfere to the least possible extent with the work of such
contractors or workers. The Contractor shall be responsible for any injury or damage, that
may be sustained by other contractors, workers, their work or employees of the City, because
of any fault or negligence on the Contractor's part, and shall, at his/her own expense, repair
or pay for such injury or damage. If the work of the Contractor is delayed because of any acts
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or omissions of any other Contractor or Contractors, the Contractor shall have no claim
against the City on that account other than for an extension of time.
20.2

When two or more Contracts are being executed at one time in such manner that work on
one Contract may interfere with that on another, the City shall decide which Contractor shall
progress at which time.

20.3

Other projects the Contractor may have to coordinate shall be listed in the Special Conditions.

20.4

When the territory of one Contract is the necessary or convenient means of access for the
transportation or movement of workers, materials, or appliances required for the execution of
another Contract, such privileges of access or any other responsible privilege may be granted
by the City to the Contractor so desiring, to the extent such may be reasonably necessary.

20.5

Upon execution of the Contract, the Contractor shall furnish the City, in writing, the names of
persons or entities proposed by the Contractor to act as a Subcontractor on the Work. The
City shall promptly reply to the Contractor, in writing, stating any objections the City may have
to such proposed Subcontractor. The Contractor shall not enter into a Subcontract with a
proposed Subcontractor with reference to whom the City has made timely objection. The
Contractor shall not be required to Subcontract with any party to whom the Contractor has
objection.

21.

RIGHT OF CITY TO TERMINATE

21.1

If the Contractor persistently or repeatedly refuses or fails to prosecute the Work in a timely
manner, or supply enough properly skilled workers, supervisory personnel or proper
equipment or materials, or if it fails to make prompt payment to Subcontractors or for materials
or labor, or persistently disregards laws, ordinances, rules, regulations or orders of any public
authority having jurisdiction, or if this Contract is assigned by Contractor without authorization
or if Contractor is adjudged as bankrupt, or if a general assignment of assets be made for the
benefit of creditors; or if a receiver is appointed, or otherwise is guilty of a substantial violation
of a provision of this Contract, then the City may by written notice to the Contractor, without
prejudice to any right or remedy, terminate the employment of the Contractor and take
possession of the site and of all materials, equipment, tools, construction equipment and
machinery thereon owned by the Contractor and may finish the Work by whatever methods
it may deem expedient. In such case, the Contractor and its surety shall be liable to the City
for all excess cost sustained by the City because of such prosecution and completion
including any additional legal, Project Manager or bid-letting costs therefore. In such case,
the Contractor shall not be entitled to receive further payment. In the event the Contractor is
found in a court of law to have been wrongfully terminated for cause, then such termination
shall be deemed a termination for convenience and the Contractor shall be compensated as
provided herein. Any termination of the Agreement for alleged default by Contractor that is
ultimately determined to be unjustified shall automatically be deemed a termination for
convenience of the City.

21.2

The City, within its sole discretion, may elect to terminate the Contract with the Contractor for
convenience upon three (3) days written Notice to Contractor. In the event of such
termination, Contractor shall cease immediately all operations and shall be compensated for
all work performed as of the date of termination in accordance with the terms of payment in
this contract. Contractor shall not be entitled to any anticipatory profits, consequential
damages or other costs other than direct costs of demobilization.
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22.

MISCELLANEOUS:

22.1

The Contractor warrants to the City that all labor furnished to progress the Work under the
Contract will be competent to perform the tasks undertaken, that the product of such labor
will yield only first-class results, that materials and equipment furnished will be of good quality
and new unless otherwise permitted by this Contract, and that the Work will be of good
quality, free from faults and defects and in strict conformance with the Project Manual. All
Work not conforming to these requirements may be considered defective.

22.2

The Contractor shall obtain and pay for all permits, fees and licenses necessary or ordinary
for the Work. The Contractor shall comply with all lawful requirements, including federal and
state laws, City and County laws and ordinances and building codes, applicable to the Work
and shall give and maintain copies of all notices required by applicable law pertaining to the
Work.

22.3

Provision for Emergencies. Whenever, in the opinion of the City, the Contractor has not taken
sufficient precaution for the safety of the public or the protection of the Work to be constructed
under this Contract, or of adjacent structures or property which may be injured by process of
construction, and whenever, in the opinion of the City, an emergency shall arise and
immediate action shall be considered necessary in order to protect property interests and to
avoid personal injury and/or death, then the City, with or without notice to the Contractor, shall
provide suitable protection to the said interests by causing such Work to be done and
materials to be furnished at places as the City may consider necessary and adequate. The
cost and expense of such Work and material so furnished shall be borne by the Contractor
and, if the same shall not be paid on presentation of the bills therefore, such costs shall be
deducted from any amounts due or to become due the Contractor. The performance of such
emergency Work shall in no way relieve the Contractor of responsibility for damages which
may occur during or after such precaution has been duly taken.

22.4

Both the business address of the Contractor given in the Bid or proposal upon which this
Contract is founded, and the Contractor's Office near the Work, is hereby designated as the
places to which all notices, letters, and other communications to the Contractor may be
mailed or delivered. The delivering at either of the above named addresses, or depositing in
any mailbox regularly maintained by the Post Office, of any notice, letter or other
communication so addressed to the Contractor, and the date of said service shall be the date
of such delivery or mailing. Such addresses may be changed at any time by an instrument
in writing, executed by the Contractor, presented, and delivered to the Project Manager and
to the City. Nothing herein contained shall be deemed to preclude or render inoperative the
service of any notice, letter, or communication upon the Contractor personally.

22.5

It is mutually agreed by and between the parties to this Contract that all royalties and fees for
and in connection with patents, or patent infringement, claims for materials, articles,
apparatus, devices or equipment (as distinguished from processes) used in or furnished for
the work shall be included in the Contract Price and the Contractor shall satisfy all demands
that may be made at any time for such, and the Contractor shall at its cost and expense,
defend any and all suits or proceedings that may be instituted at any time against the City for
infringement or alleged infringement of any such patents involved in the work, and Contractor
shall pay any award of damages.

22.6

The right of general administration of the City shall not make the Contractor an agent of the
City, and the liability of the Contractor for all damages to persons, firms, and corporations,
arising from the Contractor's execution of the Work, shall not be lessened because of such
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general administration, but as to all such persons, firms, and corporations, and the damages,
if any, to them or their property. The Contractor herein is an independent Contractor in
respect to the work.
22.7

For a period of time, from the inception of the Contract to three (3) years from the date of final
payment under the Contract, the Contractor and subcontractors shall maintain books,
accounts, ledgers, invoices, drafts, pages and other records pertaining to the performance of
this Contract. At all reasonable times during this period these records shall be available within
the State of Kansas at a field or permanent business office for inspection by authorized
representatives of the City or of any other agency, which has contributed funds in connection
with the Contract or to which the City is obligated to make such inspections available. In
addition, this requirement shall be included in all subcontracts entered into in connection with
this Contract.

22.8

Titles, subheadings used herein, and other Contract Documents are provided only as a
matter of convenience and shall have no legal bearing on the interpretation of any provision
of the Contract Documents.

22.9

No waiver of any breach of this Contract shall be construed to be a waiver of any other
subsequent breach.

22.10 Should any provision of this Agreement or other Contract Documents be determined to be
void, invalid, unenforceable or illegal for whatever reason, such provision(s) shall be null and
void; provided, however, that the remaining provisions of this Agreement and/or the other
Contract Documents shall be unaffected thereby and shall continue to be valid and
enforceable.
22.11 Without in any manner limiting Contractor’s responsibilities as provided elsewhere in the
Contract Documents, the Contractor shall assume full responsibility for the protection of all
public and private property, structures, sewers, and utilities, for both above ground and
underground facilities, along, beneath, above, across or near the site or sites of the Work
being performed under this Agreement, or which are in any manner affected by the
prosecution of the Work or the transportation of men/women or materials in connection
therewith. Barriers shall be kept in place at all times to protect persons other than those
engaged on or about the Work from accident, and the Contractor will be held responsible for
all accidents to persons or property resulting from the acts of Contractor or its employees.
22.12 The Contractor shall keep fully informed of all existing and current regulations of the City,
county, state, and federal laws, which in any way limit or control the actions or operations of
those engaged upon the work, or affecting materials supplied, to or by them. The Contractor
shall at all times observe and comply with all ordinances, laws, and regulations, and shall
protect and indemnify the City and the City's officers and agents against any claims or liability
arising from or based on any violation of the same.
22.13 Nothing contained in the Contract Documents shall create, or be interpreted to create, privity
or any other contractual agreement between the City and any person or entity other than the
Contractor.
22.14 Duties and obligations imposed by the Contract Documents, rights, and remedies available
hereunder shall be in addition to and not a limitation of duties, obligations, rights and remedies
otherwise imposed or available by law.
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22.15 No action or failure to act by the City, Project Manager or Contractor shall constitute a waiver
of a right or duty afforded them under the Contract, nor shall such action or failure to act
constitute approval or acquiescence in a breach hereunder, except as may be specifically
agreed in writing.
22.16 Contractor specifically acknowledges and confirms that: (i) it has visited the site, made all
inspections it deems appropriate and has read and fully understands the Contract
Documents, including all obligations and responsibilities undertaken by it as specified herein
and in other Contract Documents and knowingly accepts the same; (ii) it has furnished copies
of all Contract Documents to its insurance carrier(s) and its surety(ies); and (iii) its insurance
carrier(s) and surety(ies) agree to be bound as specified herein, in the Contract Documents
and in the insurance policy(ies) and bonds as to liability and surety coverage.
22.17 It is specifically agreed between the parties executing this Agreement that the Contract
Documents are not intended to create any third party beneficiary relationship nor authorize
anyone not a party to this Agreement to maintain a suit for personal injuries or property
damage pursuant to the terms or provisions of this Agreement. The duties, obligations and
responsibilities of the parties to this Agreement with respect to third parties shall remain as
imposed by law.
22.18 This Agreement is entered into, under and pursuant to, and is to be construed and
enforceable in accordance with the laws of the State of Kansas. Venue of any litigation arising
in connection with this Agreement shall be the State courts of Johnson County, Kansas.
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IN WITNESS WHEREOF, the City has caused this Agreement to be executed in its behalf,
thereunto duly authorized, and the said Contractor has executed five (5) counterparts of this
Contract in the prescribed form and manner, the day and year first above written.
CITY OF PRAIRIE VILLAGE
By:

(signed)

Eric Mikkelson

McAnany Construction, Inc.
(typed company name)
By:

(signed)

(typed name)

Mayor
(typed title)
City of Prairie Village
7700 Mission Road
Prairie Village, Kansas 66208

McAnany Construction, Inc.

(typed company name)

15320 Midland Drive

(typed address)

Shawnee, Kansas 66217
(typed city, state, zip)

913-631-5440
(typed telephone number)
(date of execution)

(date of execution)

SEAL

ATTEST:

APPROVED BY:

City Clerk, Adam Geffert

City Attorney, David Waters

(If the Contract is not executed by the President of the Corporation, general partner of the
Partnership, or manager of a limited liability company, please provide documentation, which
authorizes the signatory to bind the corporation, partnership or limited liability company. If a
corporation, the Contractor shall furnish the City a current certificate of good standing, dated within
ten (10) days of the date of this Contract.)
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ADMINISTRATION
Council Committee Date: May 6, 2019

2020 Solid Waste Budget
BACKGROUND:
Per our contract with Republic, the City’s rates for trash and recycling pickup will increase
3.25% in 2020. Staff is recommending increasing the residential rates from $17.25 per
month/$207 per year to $19.00 per month/$228 per year for 2020 in order to accommodate
this rate increase and ensure adequate reserves in the Solid Waste Fund.
In 2019, the City spent $184,000 of contingency funds in the Solid Waste Fund to pay for
storm clean up. Current 2019 budget estimates indicate that we will finish 2019 with a fund
balance of $137,268. Our target fund balance is 1.5 months worth of expenditures, which
equates to $224,844. This rate increase is the minimum amount needed in order to ensure
adequate reserves in the Solid Waste Fund.
This proposed rate increase does not include a request from Republic to increase the
residential rate an additional $1.60 per month/$19.20 per year to offset the increasing costs
of recycling due to the negative recycling commodity markets. Hank Potts with Republic will
be present at the meeting to provide the Council with more information about this request.
The City’s current contract with Republic does not authorize Republic to charge the City for
recycling without a contract amendment; however, Section 6 of the contract does say the
following:
“The Contractor shall sell all Recyclable Materials that are collected under this
Agreement, and pay 100% of such proceeds to the City not less frequently than
quarterly. If changes in the market for the sale of any particular Recyclable Material
makes continued collection of such Recyclable Material not economically feasible, the
Contractor shall consult with the City regarding the market changes of the affected
Recyclable Material. The City may, in its discretion, agree to remove from the list of
Recyclable Materials any economically infeasible item upon such market change. The
Contractor, as agent for the City, shall ensure that all Materials collected are properly
processed and marketed. No collected Recyclable Materials shall be landfilled or
incinerated, unless advance authorization to do so is given by the Governing Body of
the City.”
RECOMMENDATION:
No action is needed at this meeting; however, this will be coming back to the Council at a
future date as part of the 2020 budget approval process.
PREPARED BY:
Jamie Robichaud
Deputy City Administrator
May 1, 2019

24

SOLID WASTE FUND

2020 Solid Waste Proposed Rates
Residential Rate Per
Household

•
•
•
•
•

Current Rates

$17.25 per month/$207 per
year

2020 Proposed Rates

$19.00 per month/$228 per
year

3.25% rate increase with Republic for 2020
City spent $184,000 of contingency funds in 2019 on storm clean up; this is minimum rate increase
needed to bring fund balance back to 1.5 months worth of expenditures in reserves
1.5 months of reserves for 2020 = $224,844
2 months of reserves = $300,000 – annual assessment needed for 2 months of reserves would be
$237 per year
Does not include Republic’s request for $1.60 per month (19.20 per year) rate increase to account
for costs of recycling not anticipated in contract

Solid Waste Assessment History
Year

Annual Assessment

2011

$200.74

2012

$200.74

2013

$158.52

2014

$174.00

2015

$174.00

2016

$174.00

2017

$192.00

2018

$192.00

2019

$207.00

2020

$228.00

2020 Solid Waste Fund Budget

3150 No 7th Street Traffic way – Kansas City, KS 66115
o 913-279-6033 c 708-516-2967 www.republicservices.com

Date: March 13, 2019
To: Jamie Robichaud
From: Hank Potts
Re: Recycling
As you know, over the past we have been fighting to make recycling continue in spite of all
the changes occurring with China and the commodity values. We have continued to provide
the same recycling service hoping that these markets would rebound, but that has not
happened, and it does not look like it will in the future.
Your recycling committee has taken a very active role to educate and remove a significant
amount of the contamination and while their efforts have cleaned up the recycling, the
markets have remained negative.
Our current contract is says we return the recycling revenue from the commodities collected
from the residential sites, but the contract does not talk to what happens should the value
turn negative. So to offset the negative recycling value, we are asking for an increase of $1.60
per home to offset the negative commodity markets. I understand this increase is not
outlined in our contract but neither is the effect of the negative commodity markets.
We appreciate the relationship we have developed with the staff and residents of the City of
Prairie Village. We would rather not have to go before you and request this type of increase,
be assured we only do this after exhausting all other possible solutions.
Should you have any questions, I would welcome a chance to talk further to you about this.

MAYOR’S ANNOUNCEMENTS
Monday, May 6, 2019
Committee meetings scheduled:
Planning Commission
Arts Council
Parks and Recreation Committee
JazzFest Committee
City Council

05/07/2019
05/08/2019
05/08/2019
05/09/2019
05/20/2019

7:00 p.m.
5:30 p.m.
5:30 p.m.
5:30 p.m.
6:00 p.m.

================================================================
The Prairie Village Arts Council is pleased to feature artists Beth Grillo, Gary Johnson
and James Kilmer during the month of May. The artist reception will be held from 6 p.m.
to 7 p.m. on Friday, May 10th.

l/agen-min/word/ANNOUNCE.doc 05/02/19 2:36 PM

INFORMATIONAL ITEMS
May 6, 2019
1.
2.
3.
4.
5.
6.
7.
8.
9.

Environmental Committee Meeting Minutes – 2/27/19
VillageFest Meeting Minutes – 3/28/19
Tree Board Meeting Minutes – 4/03/19
2019 First Quarter Crime Report
Consolidated Fire District #2 First Quarter Activity Report
National Police Week Proclamation
National Public Works Week Proclamation
May Plan of Action
Mark Your Calendar

Environmental Committee Minutes for February 27, 2019
1. Call to Order
2. Minutes approved for November 28, 2018 meeting
3. Roll Call in Attendance: Jori Nelson, Tucker Poling, Alley Porter, Magda
Born, SueAnn Heim, Fred Grunwald, Richard Dalton, Penny Mahone, David
Wise, Nathan Kovak, Beth Held, Stephanie Alger
Nancy Robinson – visitor
4. Approval of Agenda
5. Introductions of new Chair, Vice-Chair, and committee members
Discussed topics of interest and strengths of committee members
Topics included:
Recycling education, plastic bag ban, safe pesticides for our parks,
salt water pools, climate change, EV, waste management,
stewardship awareness, energy audits
6. Staff Report – no report
Old Business – Meeting Frequency: A vote was taken and meetings will
now take place every other month including February, April, June, August,
October, and
December. We reserve the right to call a meeting as needed prior to
special events.
7. New Business – 6th grade from Prairie Elementary students presented a
Recycling presentation that will be shared on social media. The topic was
what can and cannot go into the recycling trash cans. There were several
PSA’s featuring different students. They will be invited back to present to
the Council in March.
8. Tucker Poling brought forward his proposal for changes to our solar
ordinance. Committee read his proposal and a straw poll was taken to
support this initiative to making our ordinance easier, less restrictive, and
more user friendly for residents. All Committee members supported this
concept.
9. Discussed future special events including Villagefest, Jazzest, and Earth Day
2020.

VillageFest Committee
March 28, 2019 | Multi-Purpose Room
1. Welcome & Introductions – In attendance: Dale Warman, Morgan Greer, Josh Sigler, Joel Crown, Toby Fritz, Ted
Fritz, Amber Fletcher, Teresa Stewart, Susan Forrest, Meghan Buum
2. Approval of Minutes –Motion: Joel Crown, Second: Toby Fritz, unanimously approved.
3. 2019 event discussion
• Administrative update – No update
• Pancake Breakfast –No update
• Patriotic Ceremony—Dale will reach out to the Boy Scouts to lead the ceremony again.
• Spirit Award—Toby drafted a letter to send to the area HOAs as a call for nominations. The committee discussed
several potential candidates.
• Children’s Craft area—Patty provided an update via email. She has picked two patriotic crafts to use in the
community center. She has researched an improved wooden building product for Euston’s to use; unfortunately,
there are none within our price range. The committee agreed to retire that component of the event at this time.
• Balloons & Décor—No update
• Children’s Parade—No update
• Live Entertainment—No update
• Craft Fair—No update
• Food Vendors—Josh will be taking over this component of the event. He will reach out to try to secure two more
vendors.
• Pie Baking Contest—Susan is lining up judges. The event will move inside this year to better accommodate the
needs of the contest. There will need to be ample signage to direct people to the new location. A volunteer
should be located in the old drop off area to help people who come to the wrong place.
• YMCA Kids Activity—The YMCA has volunteered to provide assistance in the new area for younger children.
• Historic Display—Ted has coordinated with the National Guard and Sgt. Byers to have their vehicles on site. He is
still working to secure a Native American display within City Hall.
• Information Booth—No update
• Day of Volunteers—Morgan will use Sign-Up Genius to coordinate volunteers. Please send him your needs
within the next month.
• Car Show—No update
• Police Department/Fire Department Displays—CFD2 will host an open house during the event.
• Water Sales—Meghan will reach out to the band boosters to see if they want to sell water at the pavilion during
the pancake breakfast.
• Yard Games—Meghan will check on the number of trash cans we have, and order enough to make a second set
of trash can pong.
• Talent Show—No update
• Little Kids Area—Teresa’s company has offered to sponsor this component of the event. Meghan asked for name
suggestions so she can order signage.
• Other—The committee discussed having the Marching Falcons return or asking the SME drum line to participate
in the parade instead. Meghan will reach out to the band director. Toby is still working to find a calliope to have
on site. Joel mentioned concerns about vendors leaving the event early. Toby suggested contacting KCP&L about
having a vendor presence at the event.
4. Next Meeting – 5:30 p.m., April 25, MPR

TREE BOARD
City of Prairie Village, Kansas
Minutes
Wednesday – April 3rd, 2019 6:00PM Meeting
Public Works – Conference Room
3535 Somerset Drive
Board Members: Deborah Nixon, Gavin Jeter, Kevin Dunn, Frank Riott, Tom Brown, Mark Morgan, and
Pamela Jorgenson.
Other Attendees: Bridget Tolle, Sheila Myers, James Carney

1)

Review and Approve minutes from March 6th, 2019 meeting
City Council member Sheila Myers asked to make one correction to the minutes. Under line item
Arboretum and Tree Diversity, it stated, “Another committee had a link on the City website in
the past, but it died off because it was no longer being maintained.” Ms. Myers said that
committee actually wanted a link from the City website added to a blog, but that it was not
posted. Gavin motioned to approve the corrected minutes. Seconded by Mark Morgan.
Approved unanimously.

2)

Arbor Day Event
Deborah Nixon led the discussion about the need to change the procedures for Arbor Day
Honoree criteria. Ms. Nixon stated that City staff agreed that two people, Kristin Riott and
Marilyn Uppman, could be honored this year so that processes were not rushed for the
upcoming Arbor Day event. Deborah Nixon said that, since Public Works sponsors this event, the
processes need to be approved by Public Works. Sheila Myers stated that the concerns of City
Staff would need to be addressed by Public Works Director, Keith Bredehoeft, before taking
proposed changes to the City Council. Ms. Myers stated that City staff members were concerned
about rushing the process of taking the proposed changes to City Council by the time of the
Arbor Day event. James Carney, Public Works Field Superintendent, said that he was concerned
the Tree Board would burn up their options if they honor more than one person a year and not
have an honoree for the next year. Deborah Nixon said that has not been the case for the last
two years. Ms. Nixon also stated that the Tree Board might utilize the Arbor Day Poster Contest
and begin to open the event up to children who participated in the contest. Additionally, Mr.
Carney stated that he was okay with honoring people who are not residents of Prairie Village as
well. Bridget Tolle stated that she was concerned with having too many honorees a year and
asked if there should be a limit. Kevin Dunn responded to Ms. Tolle’s concern that there should
be no more than two honorees and two trees per event. It was stated that this could also cause
a situation where there are two trees at different locations within a park, which may make it
odd to honor an individual next to a different honoree’s tree. Sheila Myers stated that she
would get the document she created for the proposed changes to the council policy.
The Tree Board continued to discuss the Arbor Day event plans. Kevin Dunn asked if Sue
Weltner could be invited to the event since it will take place at Weltner Park. Deborah Nixon
stated that she would like to know more about Sue Weltner. Sheila Myers responded to Ms.

Nixon and said that she will do some research with City Administrator, Wes Jordan, and follow
up with her. Kevin Dunn stated that he reserved two trees, a Willow Oak and an Overcup Oak,
from Rosehill Nursery for $250.00 apiece. Mark Morgan stated that there is a state champion
Overcup Oak in Prairie Village at Roe and 71st street. It was stated that someone could view this
Overcup Oak to see how it looks at maturity. Deborah Nixon motioned to pay for these two oaks
with the Arboretum Fund. Frank Riott seconded. The Board approved unanimously. Deborah
Nixon also stated that Pamela Jorgenson would pick up the coffee and donuts. Ms. Nixon also
stated that she would do the speech and contact the nominators and nominees to see if there is
anything they would like to say. The board also asked to invite Mayor Mickelson and City Council
members to the event. Again, the Arbor Day Event will take place at Weltner Park on April 27th,
2019 at 10:00am.
3)

New Board Position
The Tree Board began to discuss their current openings. There were only two applicants, Scott
Kramer and Leslie Harris. Deborah Nixon stated that all of the previous applicants have been
done away with. Sheila Myers stated how the application process was in the past and she used
the Environmental Committee as an example. James Carney stated that the new procedure
might have to do with the current waiver process. Ms. Nixon stated that she would like to pull
up the old Tree Board applicants because there were some great candidates and that they really
wanted to be on the Tree Board. The board decided that they would wait a month to vote on
any applicants.

4)

American Elm Stump
Mark Morgan started the discussion on the American Elm stump at Bennett Park. He stated that
he contacted Dianne Pavlovich, the President of Prairie Ridge Homeowners Association, asking
for leads on any past pictures of the American Elm at Bennett Park. Mr. Morgan also stated that
he asked the Kansas City Parents Organization for old pictures of the elm. Mr. Morgan than said
that all he came up with was pictures of the lower portion of the trunk but nothing capturing the
whole tree. Mr. Morgan also said that other pictures of the tree were from the winter months
when it had no leaves. It was also stated that a search with Johnson County’s mapping system
was done, but only zoomed out aerial shots were found. Mr. Morgan then asked if the Prairie
Village Public Information Officer could submit a request for photos on social media. Mr.
Morgan typed up an example of what the request could say. Bridget Tolle said that she would
get that over to the Public Information Officer. In addition, Mr. Morgan created a description
with example photos for a graphic sign to be potentially displayed at Bennett Park to recognize
the American Elm and for educational purposes. Then, Mr. Morgan asked Bridget Tolle to edit
the specifics, such as exact DBH and height. It was then asked how this should be signed at the
bottom, whether the Tree Board wants it to say “Prairie Village Arboretum”, or “Prairie Village
Tree Board”, and so on. Mr. Morgan then stated that the QR code and link to the arboretum
map could be added to this sign at the bottom. Finally, Mark Morgan said that a photograph
could be taken from above the stump straight down to see the rings, then the rings could be
labeled to with key dates. Bridget Tolle said she would ask Arbor Masters if they have any
pictures of the elm. Kevin Dunn suggested asking Ivan Kaster and Chuck Brasher for pictures.
This tree could have been the state champion American Elm if not close to it. While board
members talked about Champion trees, Kevin Dunn thought that the Sawtooth Oak at Harmon
park may qualify as a State Champion.

5)

Arboretum
Deborah Nixon explained the ArbNet application process and that they will need a linkage to the
City’s tree inventory. Ms. Nixon stated that Tree Board members including Gavin Jeter and Kevin
Dunn have been collecting data on all park trees, not just the ones with Arboretum plaques. Ms.
Nixon said that she will contact ArbNet and ask if all trees can be added to the list, or just the
arboretum ones. Mr. Jeter suggested mapping all of the trees, but marking the arboretum ones
with a different color icon. Deborah Nixon said that she would follow behind as trees are added
to the maps. Mr. Dunn will also note if a tree would qualify as a good specimen to be designated
an arboretum tree. Ms. Nixon asked Bridget Tolle for the original arboretum list, and Ms. Tolle
said she would look for that. Sheila Myers asked who marked the trees at Franklin Park, and
Deborah Nixon said that was done a long time ago. Bridget Tolle said that she recently added
some plaques at Franklin Park for ones that were missing or damaged.

6)

Street Tree Planting Project
Frank Riott explained that the Street Tree Planting Project is an annual Fall event held with
Heartland Tree Alliance under the umbrella of Bridging the Gap. Mr. Riott said that usually 25 to
30 trees are planted each year, and that they have to be planted in a cluster within the same
area for the volunteers. The Tree Board discussed the potential locations for new trees this year.
Kevin Dunn said that 89th Street between Mission Road and Catalina was an option last year, but
that a new sidewalk project had the potential of taking place there, so it was surpassed. Mr.
Dunn said that homeowners voted against a new sidewalk there and it did not pass. Another
option was to plant trees along 95th Street and Delmar, however that would be along
apartments and the trees may be neglected there. Bridget Tolle suggested an area in the Town
& County Homeowners Association south of 83rd Street because there are big open yards that
could use some trees. Mark Morgan said that 85th Street in this area could really use some trees.
James Carney also suggested the three lots across from Bennett Park as a potential location for
next year because several trees were taken out there for development. Frank Riott said that
Heartland Tree Allliance does a walk with the Tree Board and then they reach out to
homeowners to see if they would like trees planted on their property at no cost to the
homeowner. All the homeowners have to do, is commit to watering the trees.

7)

Old Business
There was no old business discussed.

8)

New Business
Bridget Tolle stated that Prairie Village has been recognized as a Tree City USA for the 22nd year
now. James Carney explained that there is a plaque for the City somewhere and that a new
badge was received to add to that plaque. It was stated that City staff would try to track down
that plaque and have it displayed at City Hall. Mark Morgan suggested taking a picture of the
badge and certificate and ask the Public Information Officer to display it on social media. Bridget
Tolle said she would submit that request. Deborah Nixon said that they no longer have a way to
advertise for the Tree Board and Arboretum Fund because they used to have a booth at Earth
Day and this event has not taken place for the last two years. James Carney suggested that they
could have a booth at Village Fest on July 4th. Mr. Carney said that they could contact Meghan
Buum, the Events Coordinator, to request a booth at Village Fest. Ms. Nixon said they already
have all the stuff for the booth since they used to have one at the Earth Day event. Gavin Jeter

suggested that trees could be digitally sold or adopted to raise funds for the Arboretum. Mark
Morgan said that Homeowners Association events could also be leveraged to raise funds. Frank
Riott brought up the idea of handing out saplings or raffling a tree to raise awareness at Village
Fest.
For the next meeting James Carney suggested reserving the Multi-Purpose Room at City Hall
because it is more spacious. Bridget Tolle said that she would check if it could be reserved for
the next meeting. Mr. Carney then handed out the City Council Policy CP001 – City Committees
to outline the purpose and role of committees. Sheila Myers stated that there is good general
info in this policy.
The Board then discussed ordinances from other municipalities that help to protect trees during
construction. Deborah Nixon said that in the past, the Prairie Village Tree Board looked at
ordinances form other areas and developed suggestions for the City to consider adopting, but all
they got was a tree for every 100 feet. The Board then discussed protecting trees on private
property during construction. Deborah Nixon explained that Prairie Village used to recognize
local champion trees.
9)

The Next Meeting Agenda
The next meeting will be on May 1st, 2019 to discuss the Arbor Day event wrap up, Arboretum,
Bennett Elm, Street Tree Planting Project, and open board position. The meeting adjourned at
7:45pm. Minutes prepared by Bridget Tolle.

PRAIRIE VILLAGE-MISSION HILLS COMBINED
FIRST QUARTER CRIME REPORT - 2019

CRIME

2015

2016

2017

2018

2019

AVERAGE

2019 +/- AVG

Homicide

0

0

0

0

0

0.00

0.00

Rape

1

0

1

0

0

0.40

-0.40

Robbery

0

0

1

0

0

0.20

-0.20

Assault

19

18

14

16

17

16.80

0.20

Burglary

10

6

13

17

12

11.60

0.40

9.60

0.40

Residence

10

Business/ Miscellaneous

4

0

11

2

13

2

10

2.00

0.00

Theft

46

41

51

59

4
61

51.60

9.40

Auto Theft

9

5

7

8

12

8.20

3.80

Arson

0

0

1

2

0

0.60

-0.60

Forgery

4

3

4

3

0

2.80

-2.80

2

Fraud

24

28

27

0

0

15.80

-15.80

Criminal Damage

25

15

23

6

11

16.00

-5.00

Sexual Offenses

1

5

2

6

2

3.20

-1.20

139

121

144

117

115

127.20

-12.20

2015

2016

2017

2018

2019

AVERAGE

2019 +/- AVG

Fatal

0

0

0

1

0

0.20

-0.20

On-Street - injury

10

10

10

14

12

11.20

0.80

On-Street +$1,000 - no injury

58

67

53

69

54

60.20

-6.20

On-Street -$1,000 - no injury

9

9

16

7

13

10.80

2.20

TOTAL
ACCIDENTS

Private Property - injury

0

3

1

2

2

1.60

0.40

Private Property - no injury

13

12

13

18

9

13.00

-4.00

Walk-In - no injury

7

5

2

5

1

4.00

-3.00

97

106

95

116

91

101.00

-10.00

2015

2016

2017

2018

2019

AVERAGE

2019 +/- AVG

Suicide

0

1

0

1

0

0.40

-0.40

Attempted Suicide

1

5

3

0

2

2.20

-0.20

Involuntary Committal

0

3

3

3

6

3.00

3.00

Voluntary Committal

0

3

3

6

6

3.60

2.40

All Other Mental Health

24

30

40

29

18

28.20

-10.20

25

42

49

39

32

37.40

-5.40

2,052

2,089

2,066

1,656

2,223

2,017.20

205.80

TOTAL
MENTAL HEALTH

TOTAL
TOTALCALLS

L/capts-jen/STATS

PRAIRIE VILLAGE
FIRST QUARTER CRIME REPORT - 2019

CRIME

2015

2016

2017

2018

2019

AVERAGE

2019 +/- AVG

Homicide

0

0

0

0

0

0.00

0.00

Rape

1

0

1

0

0

0.40

-0.40

Robbery

0

0

1

0

0

0.20

-0.20

Assault

19

16

14

14

17

16.00

1.00

Burglary

8

6

12

12

10

9.60

0.40

7.80

0.20

Residence

8

Business/ Miscellaneous

4

0

10

2

9

2

8

1.80

0.20

Theft

42

38

45

49

3
55

45.80

9.20

Auto Theft

9

4

5

6

10

6.80

3.20

Arson

0

0

1

2

0

0.60

-0.60

Forgery

4

3

4

3

0

2.80

-2.80

2

Fraud

21

26

22

0

0

13.80

-13.80

Criminal Damage

21

11

18

6

11

13.40

-2.40

Sexual Offenses

1

5

2

6

2

3.20

-1.20

126

109

125

98

105

112.60

-7.60

2015

2016

2017

2018

2019

AVERAGE

2019 +/- AVG

Fatal

0

0

0

1

0

0.20

-0.20

On-Street - injury

8

9

9

13

12

10.20

1.80

On-Street +$1,000 - no injury

53

64

51

65

50

56.60

-6.60

On-Street -$1,000 - no injury

8

7

14

7

11

9.40

1.60

TOTAL
ACCIDENTS

Private Property - injury

0

3

1

2

2

1.60

0.40

Private Property - no injury

11

11

13

16

9

12.00

-3.00

Walk-In - no injury

7

4

2

5

0

3.60

-3.60

87

98

90

109

84

93.60

-9.60

2015

2016

2017

2018

2019

AVERAGE

2019 +/- AVG

Suicide

0

1

0

1

0

0.40

-0.40

Attempted Suicide

1

5

3

0

2

2.20

-0.20

Involuntary Committal

0

3

3

3

6

3.00

3.00

Voluntary Committal

0

2

3

5

5

3.00

2.00

All Other Mental Health

21

25

39

27

18

26.00

-8.00

22

36

48

36

31

34.60

-3.60

1,633

1,739

1,708

1,451

1,888

1,683.80

204.20

TOTAL
MENTAL HEALTH

TOTAL
TOTALCALLS

L/capts-jen/STATS

MISSION HILLS
FIRST QUARTER CRIME REPORT - 2019

CRIME

2015

2016

2017

2018

2019

AVERAGE

2019 +/- AVG

Homicide

0

0

0

0

0

0.00

0.00

Rape

0

0

0

0

0

0.00

0.00

Robbery

0

0

0

0

0

0.00

0.00

Assault

0

2

0

2

0

0.80

-0.80

Burglary

2

0

1

5

2

2.00

0.00

1.80

0.20

Residence

2

Business

0

0

1

0

4

0

2

0.20

-0.20

Theft

4

3

6

10

1
6

5.80

0.20

Auto Theft

0

1

2

2

2

1.40

0.60

Arson

0

0

0

0

0

0.00

0.00

Forgery

0

0

0

0

0

0.00

0.00

0

Fraud

3

2

5

0

0

2.00

-2.00

Criminal Damage

4

4

5

0

0

2.60

-2.60

Sexual Offenses

0

0

0

0

0

0.00

0.00

13

12

19

19

10

14.60

-4.60

2015

2016

2017

2018

2019

AVERAGE

2019 +/- AVG

Fatal

0

0

0

0

0

0.00

0.00

On-Street - injury

2

1

1

1

0

1.00

-1.00

On-Street +$1,000 - no injury

5

13

2

4

4

5.60

-1.60

On-Street -$1,000 - no injury

1

2

2

0

2

1.40

0.60

TOTAL
ACCIDENTS

Private Property - injury

0

0

0

0

0

0.00

0.00

Private Property - no injury

2

1

0

2

0

1.00

-1.00

Walk-In - no injury

0

1

0

0

1

0.40

0.60

10

18

5

7

7

9.40

-2.40

2015

2016

2017

2018

2019

AVERAGE

2019 +/- AVG

Suicide

0

0

0

0

0

0.00

0.00

Attempted Suicide

0

0

0

0

0

0.00

0.00

Involuntary Committal

0

0

0

0

0

0.00

0.00

Voluntary Committal

0

1

0

1

1

0.60

0.40

All Other Mental Health

3

5

1

2

0

2.20

-2.20

3

6

1

3

1

2.80

-1.80

419

350

358

299

335

352.20

-17.20

TOTAL
MENTAL HEALTH

TOTAL
TOTALCALLS

L/capts-jen/STATS-REVISED 05/04-2018

Activity Report | 1st Qtr 2019

Service Calls by Type
1st Quarter 2019
Fire, Rescue, Calls for Service...... 594
Emergency Medical Calls.............. 592
Training Hours..............................2409
PR/Educational Activities..................12

1st Quarter Happenings
Below are photos of just a few of our community outreach activities this quarter. Again
this year we participated in the NEJCC Leadership NE Safety Day with a presentation and
fire simulation exercise. We also had a great lunch with our young friends at Roesland
Elementary and enjoyed a visit from some "junior firefighters" at Station 22.

Training
We completed a lot of great training this quarter! Below, our firefighters are
training on forcible entry and some members of our team are teaching an
exercise at the SCAFFA (State Capitol Area FF Association) School.

New Station 23 Progress
Our new Station 23 is almost complete! We have an official move in date of
April 25th and we will be celebrating with a Ribbon Cutting on May 1.

Employee Recognition
Service Anniversaries
Congratulations to the following members who recently celebrated service
anniversaries with CFD2.
15 Y ears: FF T omina Meyers and AO Jason Bichelmeyer
10 Y ears: FF Waldo Velasco
5 Y ears: FF Josh Hunt, AO Bob Shaffer, and FF Soheil Simonzadeh

Welcome to our newest members
We are proud to welcome three new members to our CFD2 Family.
Firefighters Aaron Abdouch, Joe Busch, and T aylor Kettler

Retirement Congratulations
Congratulations to two of our fine officers on their recent retirements. We
thank them for their many years of service to CFD2 and wish them the best.
Lieutenant Mark Schmeltz: 30 Y ears
Battalion Chief Doug Y onke: 34 Y ears

CFD2 News Updates
Sign up to receive notifications and stay informed of CFD2 news and events.

CITY OF PRAIRIE VILLAGE
Proclamation
National Police Week
May 12 through May 18, 2019
WHEREAS, there are more than 900,000 law enforcement officers serving in
communities across the United States, including the dedicated members
of the Prairie Village Police Department; and
WHEREAS, there have been 58,627 assaults against law enforcement officers,
resulting in approximately 16,677 injuries;
WHEREAS, since the first recorded death in 1786, more than 21,000 law enforcement
officers in the United States have made the ultimate sacrifice and been
killed in the line of duty; and
WHEREAS, the names of these dedicated public servants are engraved on the walls
of the National Law Enforcement Officers Memorial in Washington, D.C.;
and
WHEREAS, 371 new names of fallen heroes are being added to the National Law
Enforcement Officers Memorial this spring, including 158 officers killed in
2018 and 213 officers killed in previous years; and
WHEREAS, the service and sacrifice of all officers killed in the line of duty will be
honored during the National Law Enforcement Officers Memorial Fund’s
31st Annual Candlelight Vigil, on the evening of May 13, 2019; and
WHEREAS, the Candlelight Vigil is part of National Police Week, which takes place
this year on May 12-18; NOTE: Some events will take place before the
official dates of police week 2019; and
WHEREAS, May 15 is designated as Peace Officers Memorial Day, in honor of all
fallen officers and their families and U.S. flags should be flown at half
staff;
Now, therefore, I, Eric Mikkelson, Mayor of the City of Prairie Village, formally designate
May 12 through 18, 2019 as “National Police Week”
In the City of Prairie Village, Kansas and publicly salute the service of law enforcement
officers in our community and in communities across the nation.
____________________________
Mayor Eric Mikkelson

_________________________________

City Clerk

Date

CITY OF PRAIRIE VILLAGE
Proclamation
National Public Works Week
May 19 through May 25, 2019
Whereas, public works services provided in our community are an integral part of
our citizens’ everyday lives; and
Whereas, the support of an understanding and informed citizenry is vital to the
efficient operation of public works systems and programs, such as snow
removal, street repairs, solid waste collection, and maintenance of the
City’s storm water system, parks and playgrounds, public facilities and
aquatics center; and
Whereas, the health, safety and comfort of this community greatly depends on
these facilities and services; and
Whereas, the quality and effectiveness of these facilities, as well as their planning,
design, and construction, is vitally dependent upon the efforts and skill
of public works officials;
Whereas, the efficiency of the qualified and dedicated personnel who staff public
works departments is materially influenced by the people’s attitude and
understanding of the importance of the work they perform,
Whereas, the American Public Works Association has celebrated the annual
National Public Works Week since 1960.
Now, therefore, I, Eric Mikkelson, Mayor of the City of Prairie Village, do hereby
designate the week of

May 19 through 25, 2019 as “National Public Works Week”
in The City of Prairie Village, and I call upon all citizens and civic organizations to
acquaint themselves with the issues involved in providing our public works
programs and to recognize the contributions which public works officials make
every day to our health, safety, comfort, and quality of life.

____________________________
Mayor Eric Mikkelson
____________________________________

City Clerk

Date

Council Members
Mark Your Calendars
May 6, 2019

May, 2019
May 10
May 20

Featured Artists: Beth Grillo, Gary Johnson, James Kilmer
Artist Reception in the R.G. Endres Gallery
City Council Meeting

June, 2019
June 3
June 14
June 17

Featured Artists: Ted Denton, Hank Hall, P. Ebel, Maegan Kirschner
City Council Meeting
Artist Reception in the R.G. Endres Gallery
City Council Meeting

July, 2019
July 1
July 4
July 12
July 15

The Seniors Art 2019
City Council Meeting
VillageFest
Artist Reception in the R.G. Endres Gallery
City Council Meeting
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